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[Filed January 29, 1958] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PRINCE ALBERT SMITH 
1947 Vermont Avenue, N. W. 
Washington, D. C., 


Plaintiff 


vs. Civil Action Number 257-58 


ROBERT LEE STEWARD 
1348 Dexter Place, S. E. 
Washington, D. C., 


ee 08 ce 08 ce ce 


Defendant 


COMPLAINT FOR DAMAGES 
(Personal Injuries) 


Comes now the plaintiff, Prince Albert Smith, and represents to 
this Honorable Court as follows: 

1. The jurisdiction of this Court is based upon Title 11, Section 
306 of the District of Columbia Code (1951 Edition) and that the amount in 


controversy is in excess of Three Thousand Dollars ($3, 000. 00). 
2. The plaintiff, Prince Albert Smith, is an adult citizen of the 
United States and a resident of the District of Columbia and the defendant, upon 


information and belief is an adult citizen of the United States and a resident of 
the District of Columbia. 

3. That on or about January 28, 1957, at approximately 3:45 p. m., 
while the plaintiff, Prince Albert Smith, was on duty at the Central Dispensary 
and Emergency Hospital, he was walking across an areaway from the emer- 
gency building to the x-ray building carrying a ladder which extended to the 
front and rear of the said plaintiff; that while the said plaintiff was walking 
across said areaway the defendant, Robert Lee Steward, suddenly and 
recklessly turned off the public street into said private driveway and drove 
the taxicab of said defendant forcibly against the ladder being carried by the 
plaintiff, said taxi being driven by the defendant in such a wanton, reckless 


and negligent manner that the ladder was smashed and said plaintiff was 
violently and forcibly slammed against the wall of the building by the sudden 
and unexpected impact. 
4. That the said defendant was reckless and negligent in driving his 
taxi in such a negligent manner; in failing to observe the traffic regulations 


on the private property where he was driving; in failing to observe that standard 


of care required for the proper protection of persons the said defendant knew, 
or in the exercise of reasonable care should have known would be injured; and 
in failing to observe the obvious peril of the said plaintiff. 
5. That the said defendant was otherwise negligent in that said taxi- 
cab was under the defendant's exclusive care, custody and control, and the 
accident was such as would not have happened except for the negligence of the 
defendant. 
6. That as a result of the negligence of the said defendant, the 
plaintiff suffered serious bodily injury, fractured ribs, much physical pain 
and mental anguish, he was forced to remain in the hospital|for many days; 
the said plaintiff also lost much time from his regular employment and did 
thereby sustain a substantial loss of income and will be caused to sustain 
further and future loss of income and was caused to and did expend much money 
for medical treatment and medicines and will continue to expend such sums in 
the future. 
WHEREFORE THE PREMISES CONSIDERED, the plaintiff Prince 
Albert Smith demands judgment against the defendant, Robert Lee Steward 
in the amount of Fifty Thousand Dollars ($50, 000. 00). 


CURTIS P. MITCHELL 
WILLIAM A. SMITH 
Attorneys for the Plaintiff 
508 Fifth Street, N. W, 
Washington 1, D. C. 
Metropolitan 8-3067 


By: /s/ William A. Smith 
Plaintiff demands trial by Jury. /s/ William A. Smith 


[Filed February 10, 1958] 


ANSWER 


Defendant admits the happening of an accident; denies negligence; 
is without knowledge or information sufficient to form a belief concerning 
plaintiff's injuries or damages, if any, and says that any injuries or damages 
sustained by plaintiff were caused by plaintiff's sole or contributory negligence. 
/s/ J. Lawrence Hall 


405 - 4th Street, N. W., 
RE 7-2780 ° 
Attorney for defendant. 
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PLAINTIFF'S INSTRUCTION NO._4 


If you find under the foregoing instructions that the plaintiff is 
entitled to a verdict in this case, you must then pass to a consideration of 
what amount of damages he should be awarded. You shall be guided in your 
consideration of damages by the rule that it is your duty to fully and fairly 
compensate him for the injuries and losses that you find he sustained and that 
you find were proximately caused by the negligence of the defendant. 

The damages to which the plaintiff is entitled to in this case, if you 
so find, are two types, namely: (1) special damages and (2) general damages. 

Special damages are given to compensate a person for the monies 
which he actually was caused to spend or is obligated to spend or will be caused 
to spend in the future as a result of the injuries sustained and proximately 
caused by the defendant's negligence. Your award for this element of damages 
will include compensation for such items as: the reasonable value of the 
necessary medical care and treatment that the plaintiff received and will re- 
ceive for his injuries, the cost of medicines and drugs which he will be caused 
to purchase in the future. He is also entitled to be compensated for the time 
which he lost from his employment. 


General damages are given to compensate the plaintiff for the 
physical injuries that the sustained and the consequences and effects thereof 
as a result of the defendant's negligence. Again your award for this element 
of damages must be in the sum of money that will fully and/fairly compensate 
him. In arriving at a figure for this portion of the award, lyou are at liberty 
to consider as elements thereof, the following things: the physical pain and 
mental anguish suffered by the plaintiff; the intensity and duration of this pain 
and suffering; the nature and character of the injuries sustained; loss of rest 
suffered; and, whether the nature of the injuries were incapacitating in their 
character and whether they are likely to incapacitate the plaintiff in the 
future. 

You may also consider from the evidence whether the plaintiff's 
injuries are only temporary or are they permanent in character. From any 
or all of these elements you will resolve what amount of money will fairly 
compensate the plaintiff for his injuries and losses. 

You are instructed that it is not necessary for the plaintiff to have 
introduced evidence as to monetary value of any pain suffered or disability 
suffered by him, the plaintiff, but it is only necessary that |he should prove 
to you the nature and extent of such injury, pain, suffering |and disability, 
if any, and it is for you, the jury, using your own judgment, sense and ex- 
perience, to estimate the monetary value of such pain, suffering or disability. 


“Cranteo i 


DEFENDANT'S INSTRUCTION NO. 1 


The jury are instructed as a matter of law that their pencict must 
be in favor of the defendant, Robert Lee Steward. “ [> &" Y y 


DEFENDANT'S INSTRUCTION NO. 2 


The burden |is upon the plaintiff, Prince Albert Smith, to prove 
by a preponderance of the evidence that the defendant, Robert Lee Steward, 
was negligent and that such negligence was a proximate cause of injury to the 
plaintiff. If plaintiff has not proved by a preponderance of the evidence that 
the defendant was negligent and that it was a proximate cause of his injury, then 
you need not consider the issue of contributory negligence but should return a 
verdict in favor of the defendant. If you, the jury, cannot decide whether 
plaintiff's injuries resulted solely from the negligence of the defendant, or 
were proximately caused by some negligent act or acts of the plaintiff, then 
you are not to guess such causes but you should return a verdict in favor of 
the defendant. McWilliams v. Lewis, 75 U.S. App. D.C. 153; and Revised 
Standardized Instructions 41 - 43. ‘(/>&"* / ¥ 


DEFENDANT'S INSTRUCTION NO. 3 


The jury are instructed that the plaintiff, Prince Albert Smith, 
did not have any right-of-way in the use of the driveway; or any right in the 
driveway superior to that of the defendant. The law imposed upon the Plain- 
tiff, Prince Albert Smith, and the defendant, Robert Lee Steward, the same 
duty, that is to say, each to exercise ordinary care. These duties are 
reciprocal. The defendant Steward, as the operator of the automobile using 
the driveway, was required to exercise ordinary care to avoid injuring others, 
and the plaintiff Smith was required to exercise ordinary care in the protection 
of his own safety. 
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No inference of negligence whatever arises from the mere fact 
that an accident occurred in the driveway, nor can you infer from the mere 
fact that this accident happened that either party to this action was negligent. 
On the contrary, the legal presumption is that reasonable care was exercised 
by both parties. The burden of proof is upon the plaintiff Smith, who is 
charging the defendant with negligence, to overcome this presumption of due 
care by a preponderance of the evidence and to prove that the defendant 


Steward was negligent and that such negligence was the proximate cause of 


) 
the accident. Rev. Standardized Jury Instructions #53 and #83. “OE"yY 


DEFENDANT'S INSTRUCTION NO, 4 
Contributory negligence is negligence on the part of a person injured 
which combining in some degree with the negligence of another helps in proxi- 
mately causing the injury of which he complains. If you find that the plaintiff, 
Smith, was guilty of such negligence you should find for |the defendant because 
one who is guilty of contributory negligence may not recover from another 
for the injuries sustained. (Rev. St. Jury Inst. #31) “i> End , 


DEFENDANT'S INSTRUCTION NO.) 5 


An unavoidable accident is one that would have occurred notwithstanding 
the exercise of ordinary care by the persons involved. It is an accident which 
occurs without having been proximately caused by negligence and which could 
have been avoided only by the exercise of exceptional foresight, skill or caution, 
or could not have been avoided at all. No one may be held liable for injuries 
resulting from such an accident. (Rev. St. Jury Instr. 45) “fO] Ay | : 


DEFENDANT'S INSTRUCTION NO.| 6 
An unavoidable accident is one that would have occurred in spite of 
the exercise of ordinary care of the persons involved. The phrase “unavoidable 
accident" does not mean literally that it was not possible for the accident to be 
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avoided. An unavoidable accident is one which occurs without having been 
proximately caused by negligence. It is an accident which could have been 
avoided only by the exercise of exceptional foresight, skill or caution or 
could not have beenlavoided at all. IE you find that this accident was unavoid- 
able as to the defendant, Steward, then your verdict should be for the defen- 
dant. (Rev. St. Jury Instr. #46) “OEY ”’ 


DEFENDANT'S INSTRUCTION NO. 7 
The stop sign shown in the photograph was not an official stop sign 
and therefore the plaintiff is not entitled to recover if you find that the defen- 
dant exercised due care in the operation of his taxicab, regardless of 
whether he stopped at the point where the unofficial stop sign was erected. 
Associated Cab. Co. v. Byars, 5 Auto Cases 2a. 892. “(ID E"/ a 


DEFENDANT'S INSTRUCTION NO. 8 


The jury is instructed that it is the duty of every person to exercise 
ordinary care for his own safety, and in this connection it became and was 
the duty of the plaintiff, Prince Albert Smith, before projecting the ladder 
out into the driveway, to look for any vehicle that might be approaching in 
the driveway. Moreover, the duty of the pedestrian to look is not fulfilled 
by his merely stating that he looked, or by merely looking and nothing more; 
----he must look observantly with effect. If the plaintiff, Prince Albert Smith, 
failed to see what the evidence shows was there to be seen, or if he looked 
at a time when looking was ineffective, then the plaintiff Smith did not look 
in the manner required by law. If the failure to look observantly and effectively 
by seeing what was|there to be seen was a contributing and proximate cause of <« 
the accident, then the plaintiff Smith was guilty of contributory negligence 
and your verdict should be for the defendant. (Landfair vs. Capital Transit 
Co., 83 U.S. App. D.C. 60; Northern Pacific Railroad Co. vs. Freeman, 174 
U.S. 379; Brown vs. Saunders, 89 Atl. 24632) “(DEY y 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT (COURT 
FOR THE DISTRICT OF COLUMBIA 


PRINCE ALBERT SMITH 
Plaintiff 
versus 
ROBERT LEE STEWARD 
Defendant. 


CIVIL ACTION 
NUMBER 257-58 


Washington, D. C. 
Tuesday, May 31, 1960 


The above-entitled cause came on for trial before the HONORABLE 
GEORGE L. HART, JR., a U. S. District Judge, at 11:55 a. m. 
APPEARANCES: 


JOHN A. SHORTER, JR., ESQ. 
ROY M. ELLIS, ESQ. 


for the Plaintiff 
ALFRED M. SCHWARTZ, ESQ, 
for the Defendant 


* * * * 
PRINCE ALBERT SMITH 
was called to the stand to testify in his own behalf, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
* * bd *x* * * * 


Q. * * * What is your full name? A. 


Prince Albert Smith. 
* * * * * * * * x * 


Q. How old are you, Mr. Smith? A. Iwas born February 15, 


Q. That makes you 46, does it not? A. That's right. 


Q. And in January of 1957 you were 43 years old; is that correct? 
A. Sure. 

*x* * * * * *€ K€ * KH 

Q. Back in February of 1957 were you employed by the Emer- 
gency Hospital? A. That's correct. 

Q. Now,' on the date of the accident involved in this case, what 
were your duties? What was your employment? Were you night watchman, 
hospital attendant? A. Plumber's laborer. 

Q. Plumber's laborer? A. Yes. 

Q. Now,! at the time of this occurrence how long had you been 
working for the hospital? A. Well, I just don't remember how long I had 
been working there at that time. It has been at least twelve years or better. 

| * * * * *€* *€* KK KK K 

Q. Now, Mr. Smith, turn your mind back to the date of this acci- 
dent. I want you toitell me what time of day was it that you were injured. 
Was it the morning, afternoon, or evening? A. Iseem to remember it was 
around about noontime -- I don't know -- close to it. 

Q. Now,| what were you doing at the time you were injured, you 
received the injuries in this case? A. Iwas -- 


Q. Had you been told to go any place in connection with your 


employment? A. Iwas called. 

Q. What were you told to do? A. Put the light bulb in X-ray. 

* * * * * * * * * * 

Q. There are two buildings, are there not, that formed Emergency 
Hospital at that time? A. Yes. 

Q. And the X-ray building was not the main building, was it, sir? 
A. The main building? 

Q. The X-ray room was not in the main building. A. No; it was 
across the driveway. 

Q. Just listen to the questions and you will be all right. 

Now, there was a driveway, was there not, sir, separating the 
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main building from the place where the X-ray room was? A, That's right. 

Q. Now, calling your attention to this diagram marked Number 1, 
which will be later marked as Plaintiff's Exhibit Number 1, do you recognize 
this orange area here, or did you recognize it while you were seated here when 
we were making opening statements? A. Well, no. 

Q. Could you walk down here for just a moment? 

(Witness moved to the diagram. ) 

BY MR. SHORTER: 

Q. Do you recognize this to be a driveway? 

THE COURT: You explain it to him. 

BY MR. SHORTER: 

Q. This is the driveway, Mr. Smith, between the|two buildings. This 
is the main building, and this is the X-ray building as shown over here. 

Now, this shaded area, the area shaded in orange,| is the part of the 
driveway that has the overpass to it. 

Now, this is the door from the main building into the driveway, and 
this is the door that leads into the X-ray room. 


Now, the door from the main building opens inwardly, does it not, 


sir, as shown on this diagram? A. Inward, sure. 
* * * * x* * * *£* * * 
MR. SHORTER: Well, I think the stipulation that these photographs 
and the diagram show the condition of the hospital and the ground at the time of 
the occurrence would solve all of this, Your Honor, and later it will be distributed 
among the jury, and they can get their understanding from the photographs. 
THE COURT: That is the better way. Asa matter of fact, if you 
wish, you can mark those other two pictures and we will take a short recess, 
and then you can come back and show them to the jury so they will 
know what you are talking about. 
So we will take a ten minute recess at this time. 
(Short recess. ) 
THE COURT: You had better explain to the jury what those are. 
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MR. SHORTER: The photograph marked, ladies and gentlemen 
of the jury, shows that portion of the driveway covered by this shaded area. 
The photograph was taken by the photographer standing in this area looking 
north. 


(Plaintiff's exhibit Number 3 was 
marked for identification. ) 


(Plaintiff's exhibit Number 4 was 
marked for identification. ) 


(Plaintiff's exhibit Number 5 was 
marked for identification. ) 


(Plaintiff's exhibit Number 6 was 
marked for identification. ) 


MR. SHORTER: Photograph marked Plaintiff's Exhibit Number 4 
shows a view from the driveway from the photographer standing approximately 


here (indicating) standing out in New York Avenue, and you can see the archway, 


and I call your attention to the signs posted there. 

Plaintiff's Exhibit Numbers 5 and 6 show this door that the Plaintiff 
was coming through at the time of the occurrence. 

I will start 5 on this back row, and 6 down at this end. After you 
have looked at them, pass them along to your neighbor. 

* * * * *£ *£* KE KF K * 

Q. Mr. Smith, you were telling us that you had been told to change 
a light bulb in the X-ray room on the day of this occurrence; is that correct? 
A. Yes. 

Q. Now, in order to do this, sir -- let me ask you this: where were 
you when you were toldithis? In the main building? A. In the morgue room. 

Q. Is that in the main building? A. That's right. 

Q. In order to change the light bulb, sir, did you provide yourself 
with any equipment? Did you get a light bulb? A. Yes. 

Q. Did you get any flashlight or any other equipment? A. No, -- 
ladder. 
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Now, tell us about this ladder. What kind of ladder was it? 
A step ladder, opens up on four legs, you know. 
A folding type step ladder? A. Sure. 
With a platform at the top? A. That's right. 
And how long was this ladder, Mr. Smith? A, I would say 
around about 11 or 12 feet. 
* * *€* * * * KH KK *€ 
Q. How tall are you,.sir? A. Six foot two. 
Q. Six foot two. 
After you got the ladder out of the boiler room and the light bulb, I 
take it then you went upstairs to the main floor? A. The first floor. 
Q. Did there come a time, sir, that you approached the doorway 
leading out into the driveway that we have been talking about, this driveway 
connecting the main building with the X-ray room? A. I carried it -- 


Q. Wait a minute, now. Just answer the question. I asked you, 


did there come a time when you approached this door; yes or no? 
A. Yes. 

Q. Now, at that time, when you approached this door, how were you 
carrying the ladder? A. I walked up to the door with the ladder under my arm, 
and sit it down and walked out and looked, and -- 

Q. Where did you sit the ladder down? A. Just sit it down on the 
side, right beside the door, like this chair arm, and pulled it open and walked 
out. 

Q. Where did you walk to? A. Walked out in the |driveway. 

Q. And what did you do when you got there? A. Well, I didn't see 
nothing in the driveway. 

Q. Answer the question. What did you do when you got out in the 
driveway? What was your purpose? A. To see if anything was coming out so I 
could come out with the ladder. 

Q. Did you see anything, sir? A. No, I didn't. 
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Q. What did you do after you looked? A. I went back and got my 
ladder and come on out. 

Q. All right. Now, how were you carrying the ladder as you were 
carrying it out? A. Under my arm, just like I had it. 

Q. What hand did you use to open the door with, or was the door 
already open? A. With my right hand. 

Q. Now, after you looked, did you close the door and come back 
in the building, or did you keep it open? A. No, the ladder was half way in 
the door -- the end was in the door. 

Q. Mr. Smith, when you went out to look as you have described to 
us, did you have to shut the door when you came back in, or did you keep it 
open before you went back out? A. No, I had to push the door back open when 
I went back in. 

Q. You went back in. Did the door close after you went back in? 
A. Yes. I just pulled it out enough for me to get out and look, and then I got 
it open with my hand and got my ladder under my arm and come on out with it. 

Q. When you got the ladder tle second time, sir, did you put it 
back under your leftarm? A. Yes. I pulled it to me and put it back under 
my arm and come on out. 


Q. Now, which part of the ladder was to the front of you? A. The 


top part. 

Q. The platform part? A. Yes. 

Q. Now, was any of it sticking out in front of you, sir? A. No -- 

Q. Was any of the ladder sticking out in front of you? A. Yes. 

Q. Now, tell me about the rear of the ladder. Was it dragging on 
the ground, or -- A. Dragging on the ground. 

Q. Now, what happened, sir? A. Well, I just know the car had 
hit it and broke it and I fell over on it. 

Q. You say the car hit the ladder? A. Yes. 

Q. With respect to this car, sir, when was the first time you were 
aware that a car was there? When was the first time you knew a car was in that 


17 


driveway? A. Well, I didn't know it until it hit the ladder and I was laying 
on top of the ladder. : 
Q. What part, if you are able to tell us, of the automobile struck 
the ladder? A. Well, I don't know what part it was. All I know I fell over -- 
I mean, it broke the ladder and I fell over it. I don't know which part it was 
because I didn't never see it. 
Q. Where were you standing at the time this automobile struck the 
ladder? Were you in the driveway? A. Iwas coming out. 
Q. Let me finish the question, please. Were you in the driveway, 
or were you at the doorway, or in the hall back in the building? A. Iwas in 
the driveway. 


Q. Are there any steps leading from the door into the driveway, sir? 
A. No. There is a catwalk on the Side; no steps. 

Q. Now, Mr. Smith, I call your attention -- I want you to look at this 
photograph which has been marked Plaintiff's Exhibit Number 3. Do you see 


that photograph, sir? A. Yes, sir. 

Q. Now, you will notice that the door is recessed -- it sets back in, 
does it not? A. That's right. 

* * &*& x * * * *& * 

BY MR. SHORTER: 

Q. Let's do this, Mr. Smith: I want you to look at Plaintiff's Exhibit 
Number 6 and Plaintiff's Exhibit Number 5, and also Number 3. Now, do any 
of these photographs show exactly where you were standing at the time the auto- 
mobile struck the ladder?) Which one of those photographs show it best? A. 
This one here. 

Q. Are you showing us Plaintiff's Exhibit Number 3? A. Yes, sir. 

THE COURT: Perhaps he could mark on it where he was. 

BY MR. SHORTER: 

Q. Take this piece of chalk, this piece of black crayon, Mr. Smith, 
and make an "X" or a circle at the point where you were standing as shown on 
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that photograph at the time the car struck the ladder; approximately where 
your feet were at the time the car struck the ladder. 

Have you done it? A. Yes, sir. 

Q. Thank you. 

Now, what happened to you, Mr. Smith, when the car struck the ladder ? 
What happened to you? 

Let me ask you: did anything happen to you when the car struck the 
ladder? A. I don't know what happened, only just when I fell. 

Q. You fell, didn't you? A. That's right. 

Q. In which fashion did you fall? Did you fall forward, backward, 
to your side, or if you remember, tellus? A. I don't know, but I know I was 
laying on top of the ladder; that's all Ican remember. I remember being right 
up beside the car. I fell on the ladder, but I don't know. 

Q. Let me ask you this: did you see the car again after it hit the 
ladder? A. No, I didn't. 20 

MR. SCHWARTZ: What do you mean, again’? He didn't say he 
ever saw the car. His testimony was that he didn't see the car when it hit the 
ladder. He didn't see the car until -- 

THE COURT: Did you see the car as it hit the ladder? 

THE WITNESS: No, sir. 

BY MR. SHORTER: 

Q. Did you ever see the car that day, sir? A. No, I didn't see no 


Q. Well, may Iask you how you knew the car struck the ladder, Mr. 


Smith? 

THE COURT: Just a minute. You are going to get hearsay in here, 
and you have another witness to show that. 

MR. SCHWARTZ: There is no question the car hit the ladder, if Your 
Honor please. We know the car hit the ladder. 

BY MR. SHORTER: 

Q. What happened to the ladder as a result of the automobile striking? 


A. It broke. 


Q. Did the front part -- did the part that was in front of you break, 


or the part behind? A. The one behind me. 


Q. The part behind you broke? A. That's right. 


Q. Now, after you had fallen, sir, did you have an occasion to look 


to your left up the driveway? A. No. 
Q. How is that? A. No. 


Q. You never looked up to the left up the driveway after you were 


struck? A. No, because I was laying on the ladder. 

Q. Did there come a time when you got up? A. 
leaned up side the fence there. 

Q. Did you look down the driveway either to the 
A. When I first walked out the door. 


Yes, I got up and 


left or to the right? 


Q. No. Iam not talking about that. After the car struck the ladder 
did you ever look to see if you could see the car? A. No, I didn't see. 

MR. SCHWARTZ: The question was, did he ever look to see. 

THE COURT: If he didn't see, it doesn't make any difference whether 
he looked. This is, of course, after the accident we are talking about. 


MR. SHORTER: Yes. 
THE COURT: Yes. 


MR. SHORTER: That's all I have so far as the happening of the 


occurrence is concerned, Your Honor, from this witness. 
THE COURT: All right, Mr. Schwartz. 
CROSS-EXAMINATION 
BY MR. SCHWARTZ: 


Q. That ladder, you say, was about 11 or 12 feet, at least 11 or 12 


feet long, and it was a type of ladder that folds with the platform near the upper 


end of it; is that correct? A. Step on the top. 
* * * *x* * *x* * * * 


Q. You said it was a folding type ladder. A. Yes. 
Q. By that Iassume you mean that there are rungs or steps on one 
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side, and from the top of the ladder is another brace that runs down so 
that you can stand the ladder up, like an upside down "V", to get on the 
ladder; was it that type of ladder? A. It wasa regular step ladder, but -- 

Q. But in order to stand that ladder up, would you have to set it 
against the wall, or something -- A. No. 

Q. Would it stand up by itself if you spread it out? A. That's 
right. 

* * * * * * *€ *€ * 

Q. So it had a support on one side to hold it up when you put the 
ladder up. You would open it and sit it down. A. That's right. 

Q. Now, near the top of the ladder there is a top step on the ladder, 
isn't it? The top of the 12 feet high ladder there is a top step, the last rung on 
the ladder? A. Yes. 


* * * * * * & € * 


Q. Allright, sir. When you were carrying the ladder you -- I 


think you said you were holding it in your left hand or leftarm? A. On the 
left side. 


Q. Onthe side. Were you holding it or carrying the weight of the 
ladder in your left hand, or did you have it under your arm and holding the whole 
ladder in your arm? 

In other words, if this were the ladder, this envelope, and you were 
carrying it, you said, on your left side, did you have hold of the side of the 
ladder with your left hand like this, or were you carrying it under your arm and 
resting in the palm of your hand, like Iam indicating now? A. Carrying it 
under my arm, like this. 

Q. So you were carrying it that way holding the lower part of the 
side of the ladder in'the palm of your hand and carrying it that way under your 
arm? A. Well, at the time I was coming out of the door I was dragging it. 

Q. Iunderstand. You were dragging it. A. Had it like this, and 
the back end was, you know, down like that. 

Q. HE you were dragging it, wouldn't you be holding it from the top 
side? A. No; just like this. 
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Q. Now, how far from the back end of the ladder was your hand 
on the ladder, or how far from the front was your hand?) About half way 
between the back end of the ladder and the front end of the ladder as you were 
holding so as to try to balance it as much as you could? |A. Yes, and trying 
to hold the door, push the door back open too. 

* * * * * * * * * 

Q. Now, this door that you were going to pass through, which is 
the door shown, I think, in Plaintiff's Exhibit 3 which you looked at and on 
which you made a mark as to where you were Standing, that door had a spring 
on it, didn't it, an automatic closer? A. Well, I don't know because I had 
hold of the door, open. 

*x* * * * * * * * &* 

Q. Well, it would close if you didn't hold it open; you Said you 
had to hold it open. A. That's right. 

Q. And why was it necessary for you to hold it open? A. Well, I 
had to get my ladder out. 

Q. Well, the door would close if you didn't hold it open, wouldn't 
it? A. Iguess it would. 

* * * * x* * * & * 

Q. Now, to open the door with your right hand, the doorway shown 
on Plaintiff's Exhibit 5, the door handle, when the door was closed, would be 
closest to your left hand, wouldn't it? A. When the door opened? 

Q. Was closed; when you were approaching the door, as you were 
approaching the door from inside the hospital; that is, if this were the door 


inside the hospital -- well, here, you are looking at the door, you are inside 
the hospital -- let's assume that this door is the door that you were going to 
go through, and the hinges on that door were to your right, and the door handle 
would be over on this side, on a door that would open on this side; isn't that 
right? Next to your left hand? AmIcorrect? A. No; it was -- I pulled the 
door from the right being on the inside. 
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Q. You were on the inside. Now, the door handle was, as you 
were coming -- this is a picture, Plaintiff's Exhibit 5, is looking at the door 
from outside. You were coming toward the door approaching it from inside, 
so from the inside walking toward, to go through, that door, the door handle 
would be at your left as you approached to go outside; is that correct? A. Yes. 

Q. Allright. Now, you had the ladder in your left hand. A. That's 
right. 

Q. Three feet of it projected out in front of you. How did you reach 
that door with your right hand to open the door? A. I pulled the door open and 
reached and got my ladder and come on out. 

Q. Well, you opened the door over this way. A. Iset my ladder 
down. 

Q. Oh, you set your ladder down first. a. And pulled the door 
open and looked out the driveway. 

Q. You told us about that. Wait a minute. Don't get ahead of me. 
You told us at first you walked over toward the door, you set your ladder 
down, and then you opened the door and you looked back -- I mean, you looked 


to see if there was anything coming, and there was nothing coming in the drive- 


way, so then -- and you saw nothing -- 

A. No. 

Q. And you went back to pick up your ladder. A. That's right. 

Q. Now, the door had an automatic closer on it, so the door would 
close again unless you held it open in some way. 

MR. SHORTER: If Your Honor please, I object to the conclusion 
in the question of some automatic close. I think the witness said the door 
would close if he didn't hold it open. 

MR. SCHWARTZ: Well, it wouldn't close by itself unless it was 
automatic -- 

MR. SHORTER: I object, Your Honor -- 

MR. SCHWARTZ: Well, the picture shows a spring at the top of it. 
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THE COURT: Go ahead, Mr. Schwartz. 

BY MR. SCHWARTZ: 

Q. To keep the door from closing you had to hold it open; right? 
A. Well, I put the ladder down -- first I pushed the door back. 

Q. You pulled the door back. Was that when you looked and saw 
nothing? A. No, I didn't have the ladder when I looked. 

Q. After you looked and saw nothing, then you came back in through 
the door? A. No. Ipushed the door further wide open so I could get back 
in and get my ladder out. 

Q. You pushed the door wide open? That door you had to pull to 
get it open, didn't you? A. That was when I was coming out, but when I went 
back in I had to push it. 

Q. When you got back in, so you were completely outside then when 
you looked down the driveway? A. Yes. 

Q. Allright. Then you walked back in and pushed the door open 
again. Now, when you got through the door, having pushed it open, you were 
back inside the hospital, right, where your ladder was?| A. Pushed the door 


back in and reached and got my ladder and come on out. 
Q. You got your ladder. A. Yes. 
Q. All right. Now, to get your ladder, that was inside the doorway 
in the hospital itself, wasn't it? A. The ladder was, yes. 


Q. Yes. Now, you went back, picked up the ladder, and you were 
holding the ladder dragging it, you said, and you had that ladder in your hand, 

about three feet of the ladder in front of you. Now, how were you 
holding the door open as you were starting to go back outside? A. See, the 
ladder kept it open while I started out. 

Q. In other words, the ladder, in your left hand, was keeping the 
door open. A. That's right. 

Q. As you were going through it. A. That's right. 

Q. All right. How did the ladder in your left |hand keep the door open 
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when it was a door that would -- that opened as you coming out like this 
(indicating); how would the ladder keep that door open? You were between 
the door and the ladder, weren't you? A. It kept it open until the ladder 
broke. 

* * * * *€* *€* * € 

Q. The handle of the door as you approached the door from inside 
the hospital is at your left hand, and you have testified already to that; that's 
correct, isn't it? A. You mean the handle? 

Q. Yes, and you were carrying the ladder in your left hand. A. 
Yes, sir. 

* * * * * *€* *€ * * 

Q. In other words, once you get to the point beyond the doorway, 
then you would have -- the ladder would hold it; is that it? A. While I was 
coming on out through there, yes. 

Q. All right. Now, so that until that point you were up against 
the door holding it open; right? A. Until it broke; yes. 

Q. And you were holding it open with your body until you got to the 
-- A. Ihad my arm stretched out. 

Q. You had your arm stretched out to hold the door; is that it? 

A. Yes. 
* * * * * * * * * 

Q. Ididn't say all of the ladder; I said the back part of the ladder. 
Part of that nine feet of the length of the ladder, if you were three feet from 
the front, was still back inside of the door; is that right? A. I guess it was; 
yes. 


Q. Yes. And you say that broke off when it came in contact with 


the door -- the back part? A. Yes, I guess. 
* * * * * *x* * * * 


THE COURT: This is the door you were coming out of with your 


THE WITNESS: Yes. 
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THE COURT: You hadn't gotten all the way across the alley 


over there. 
THE WITNESS: No, sir. 


THE COURT: Then you marked the wrong sie. 


THE WITNESS: Oh -- 


MR. SCHWARTZ: Now, if Your Honor please, he says he doesn't 


know where he was when the car struck the ladder. 


THE COURT: Do you know where you were when the car struck the 


ladder ? 
THE WITNESS: I mean, I was about this far 
if I had been any further out the car would have hit me. 
MR. SCHWARTZ: Now he is reconstructing. 
BY MR. SCHWARTZ: 
Q. Actually, you don't know how far you wer 


exactly with reference to the driveway or the doorway wh 


in this place because 


e or where you were 


en the car struck 


your ladder; is that right? A. If I had been in the driveway the car would have 


hit me, but it hit the ladder. 


Q. But the car didn't hit you, so you figure from that you weren't 


in the driveway; is that right? A. Yes, in the driveway, 
walks is just enough for one car to get through there. 


because these cat- 


Q. We know that the driveway is narrow, but you actually don't 


know just where you were standing or where you were wh 


en the car struck the 


ladder, or whatever it was that struck -- A. I was in between here and the 


wall here, off the catwalk. 
Q. You meanthe door. A. Yes. 


Q. Somewhere between there and the door. (A. Between here and 


the wall standing in this space here. (indicating. ) 


Q. Now then, the mark that you first put down is wrong, and some- 


where between the door and the walk there, or the ae is where you were, 
t right? A. Yes. 


as best you can figure, when your ladder was struck; is t 
* * * * * * * * * 
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44 Q. And the automobile never hit you? A. No, the automobile didn't 
hit me; it hit tne ladder. 


Q. Only hit the ladder. A. That's right. 
* * * kK kk Kk kK 


Q. Now, as a matter of fact, your feet were in the doorway sill when 
this thing happened, weren't they? A. Iimagine so, because I imagine the car 
weuld have hit me first. 

Q. Yes. So, actually, when this thing happened, your feet were right 


in the doorway; isn't that your best recollection? A. It was probably between 
this catwalk and the wall. 

Q. Didn't you say on Page 16, on April 17, 1957 -- 

THE COURT: Now, wait a minute. Put him where he was, Mr. Schwartz. 

MR. SCHWARTZ: Excuse me. I will put it this way: 

BY MR. SCHWARTZ: 

Q. When this thing happened, when this accident happened, your feet were 
in the doorway, were they not? A. They must have been in the doorway. Anyhow, 

45 the car didn't hit me, and there is just enough room there for a car to 

come through. 

Q. Iunderstand, but your feet were in the doorway as near as you can 
remember at the time. A. As near as Ican remember. 

Q. You say you fell down over the ladder. Previously you had said that 
the ladder, when it was hit by the car, pinned you against the door or the wall. 
A. I just fell -- 

Q. Don’t put your hand over your mouth; I can't understand you. 
A. Isay I was just getting up off the ladder when I know anything about -- 

Q. Didn't you say before at one time that you didn't fall to the ground, 
but that you were pinned against the door or the wall; didn't you say that once? 
A. Iwas laying up against the wall when I got up. 

Q. What? A. I say I was laying up on top of the ladder against the wall. 

Q. Which wall was it? The wall where the door was, or the wall -- in 
other words -- with the door open -- A. I-- 
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Q. Listen to my question. Were you nearer the wall on the right hand 
Side orthe wall on the left hand side? A. Left hand side. 
* * * * *€* *€* *€* € *& *€ 
REDIRECT EXAMINATION 
BY MR. SHORTER: 
x * &* KF KF KF KF KH KK * 
Q. Prior to the time that you were struck, did you|hear the sounding of 
any vehicle or horn? A. No, I didn't. 
48 MR. SHORTER: That's all. 
MR. SCHWARTZ: I have one other question. 
RECROSS-EXAMINA TION 
BY MR. SCHWARTZ: 
Q. When you were going through that doorway, you) were intending to 
go across to the X-ray room. A. That's right. 


Q. And you were in the process of moving across when your ladder was 


hit by something; isn't that right? You hadn't seen any vehicle and you were in 
the process of moving across the driveway when your ladder was hit. A. When I 
walked out and checked, then I held the door open and got the ladder. 


Q. I'm not talking about before when you checked. |After you started out 
with the ladder under your arm going through the door, you were moving toward, 
in the direction -- A. Straight across. 

Q. -- of that X-ray department. A. Yes. 

Q. When your ladder was hit. A. Straight across; yes. 

MR. SCHWARTZ: That's all. 

THE COURT: Anything else? You may step down. | We only have twelve 
minutes. 


* * 


50 Wednesday June 1, 1960 
*x* * * *£* * * &€ KF K * 

54 ARTHUR RUSSELL CHRISTIAN, JR. 

was called to the stand by counsel for the Plaintiff, and having been duly sworn 

was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. SHORTER: 

Q. State your full name to the Court, sir? A. Arthur Russell 
Christian, Jr. 

Q. What is your address, Mr. Christian? A. 1430S Street, Northwest. 

Q. What is your present employment, sir? A. Chief Dispatcher, 
Capitol Cab. 

Q. And how long have you been so employed? A. About three anda 
half years. 

Q. Now, turning, your mind back to January of 1957, sir, where were 
you employed then? A. Iwas employed in Emergency Hospital, ambulance 

55 driver, working part time at Capitol Cab. 

Q. And at that time, sir, how long had you been employed by Emergency 
Hospital? A. Around five anda half years. 

Q. Did Lunderstand you to say you were an ambulance driver, sir? A. 
That's right. 

Q. Now, in the course of your duties as ambulance driver at Emergency 
Hospital the five years you were there, did you have many occasions, sir, to 
use the driveway between the Emergency Hospital building, main building, and 
the X-ray building? A. As an ambulance driver, yes. 

Q. That was regularly used by you as an ambulance driver? A. All 


ambulances have to use it. 
* * * * * * E * * * 


56 Q. Now, were you on duty, sir, on January 21, 1957 when the Plaintiff 
in this case, Mr. Prince Albert Smith, was injured? A. I was. 
Q. Did you ‘happen, sir, to witness the event whereupon Mr. Smith 


was injured? A. Yes, Sir. 

Q. Now, could you tell us, sir, approximately what time of day it was? 
A. it was around noon because I was -- they called me down from lunch to take 
an ambulance run. 

Q. Incidentally, ‘sir, did you know Mr. Prince Albert Smith at that time 
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to be a fellow employee of the hospital? A. He was electrician or electrician's 
helper. 
Q. Had you seen him many times at the hospital?) A. We saw each 
other every day. 
Q. Were you a friend of Mr. Smith? A. Not personal; only just working 
together. 
Q. Did you ever visit in his house or he visit your house? A. No, I 
haven't. 
Q. Now, you were telling us that you had an occasion to be about the 
hospital at about noon on this particular day. A. |Yes, sir. 
Q. Now, what, if anything, did you see with respect to Mr. Smith at 
about noon on that day? A. Well, I was called down from lunch, which was 
on the top floor, to take an ambulance run, and we usually use the X-ray 


elevator for faster service -- the drivers -- and as I was coming out of the X- 
ray door I looked through the other door and saw Mr. pale coming towards 


X-ray, so I stepped out and I saw the car and I stepped back, am at the same 
time the car struck the ladder which he had, and some kind of force of the car 
broke the ladder and he was lying down on this -- knocked| him down, and that 
is when I -- well, the driver stopped and unloaded his passenger around the 
back, and I don't recall whether I told him he hit someone|or not, but then he 
told me to get the tag number, and I got the tag number, and I came back in 
and gave it to Mr. Sellers, the Assistant Chief Administrator. 
Q. Of the hospital? A. Of the hospital. 
Q. All right. Now, let me ask you this, sir: where were you when 
you first saw this automobile that struck Mr. Smith? A. |I had started out 
the back then. 
Q. You had started out where, sir? A. Out of the X-ray door, X-ray 
side. 
Q. Look at Plaintiff's Exhibit 3, one of the large photographs. Does 
that -- A. That is the one that is the X-ray door. 
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Q. Are you saying that the door on the right hand side of the photograph, 
right hand side of the driveway, is the X-ray door? A. Right hand side is 
X-ray. 


Q@. It is true that that door faces another door, does it not; across the 


driveway? A. Yes. You can see straight through to the three driveways -- 
two driveways, rather. 

Q. Now, the door opposite the one you say you were coming out of, is 
that the one Mr. Smith was coming through? A. He was coming from the 
emergency room door over toward X-ray. Iwas coming from X-ray going 
toward emergency. 

Q. So you were facing each other? A. Yes. 

Q. Did Mr. Smith have anything in his hands at the time? A. He had 
one of those long step ladders. 

Q. Do you recall which hand he had it in? A. I would be afraid to say 
which hand; I don't recall. 

Q. Now, you say as you got to the door you stepped out; is that correct? 

A. That is when I saw the car and stepped back. 

Where did you see the car? A. The car was coming down the 


To your right or left? A. From the street; from the left. 
Now, what kind of car was it? A. I just -- I don't remember; I 
think he had a blue stripe. I think it was a private cab. 
Q. It was a private taxicab? A. Ithink he hada blue stripe; I'm not 
sure now. 
Q. Now what, if anything, did you see the cab, the automobile, do? 
Did he continue from -- 
MR. SCHWARTZ: Now, just a moment. I object to counsel undertaking 
to lead the witness. 
THE COURT: I don't think you need to lead this witness. 
BY MR. SHORTER: 
Q. You looked to your left and saw the cab; is that correct? A. That's 


right. 

Q. How far away was it when you first saw it? A. Well, you see, 
when it comes up, the driveway, there is a little lump. I woulda say he was 
about -- well, it was close enough I couldn't get across; I had to get back. 

* * *&€* *€* *£* * K€ K * 

Q. In relation to the beginning of the archway, Mr. Christian, 
where was the car when you first saw it? A. Past the sign -- he was just 
about the other side of the archway. 

Q. Toward you or away from you? A. Away from me. 

Q. Now, did you keep that cab in your eyesight, in your view, sir, 
until the time that it passed you, or until the time that it|struck Mr. Smith, 
or the ladder? A. Well, he didn't stop when he struck the ladder. 

Q. The question is, did you keep him in your view? A. I kept it in 
view until he got around back. 

Q. At what rate of speed would you estimate the cab was traveling at 

the time you first saw him? 

MR. SCHWARTZ: If your Honor please, I don't know whether the 
witness -- I object on the ground the witness hasn't shown any qualification 
as to estimate speed because at the time when he first saw him he said he was 
so close to him that he had to step back when he first saw him, and he fixed 
a distance so close, I don't think the witness in facing the car is in a position 
to estimate speed. 

THE COURT: I think you can bring that out, or question him however 
you like on cross-examination. But in this modern day and age I think most 


anyone is competent to testify as to speed. It is a difficult thing, as all of 


us know, to estimate just what a speed is, but he can give his estimate and 

basis for it. I understand also that this car passed right|in front of him. 
You may proceed. 
BY MR. SHORTER: 
Q. Can you answer that question, sir? A. I would say approximately 

ten miles an hour; no faster than that. 
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MR. SCHWARTZ: What was that? 
THE WITNESS: No faster than that. 
MR. SCHWARTZ: No faster than that. 
THE WITNESS: No. 
BY MR. SHORTER: 
Q. After the automobile struck the ladder that Mr. Smith was carrying, 
did the vehicle stop? A. He stopped around back. 
Q. Now, did he stop in this driveway that is shown on this diagram? 
Can you see this diagram ? 
Did he stop at ‘this driveway -- did he stop in this driveway shown in 
this diagram? When you say he stopped around back, did he have to make a 
turn before he stopped? A. You don't have to stop before you make that turn. 
Q. The question is, did he stop a few feet from Mr. Smith? A. He 
stopped around back to discharge the passenger. 
Q. Now, you say that you did something after that. Can you tell us again 
what that was? A. Well, Isaw Prince -- the ladder was broke that he had, and 
it knocked him over on this guard rail -- that is where he was, on the guard 
rail -- so lasked him was he hurt, and he said -- 
*x* * * * *€ * * * 
CROSS-EXAMINA TION 
BY MR. SCHWARTZ: 


* * * *€* *€* * € *€ * 


Q. Now, on this particular day you were in the X-ray department, 


which is on the right side -- to the right of the driveway as shown on the plat 
and on the pictures that you were looking at, Plaintiff's Exhibits 3 and 4, and 
you had received a call to go to your ambulance; is that it? To makea run? 


A. I was upstairs on the 9th floor. 
*x* * * * &* * *£ *€ * 


Q. And you left wherever you were and approached the door that would 
take you from the X-ray department across the driveway, or into the driveway, 
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so that you could go around by way of the driveway to get your ambulance; 
is that right? A. Yes. 

Q. So that would mean that looking at this plat, Plaintiff's Exhibit 
Number 1, you were leaving this building to go through the door here and to 
go into the driveway to go around back to where your ambulance was. A. 
That's right. 

* * * * K€ &k *& *& * 

Q. Now, to leave the X-ray department, do you remember what kind 
of doors there are at the X-ray department? A. The door to X-ray I think 
pushes inward to open the doors. 

Q. What? A. The door to X-ray opens inward. Like, you pull it 
to you when you open it comingout. It was a double door. 

Q. The doors at the X-ray department, weren't they swinging-doors? 
A. No, sir; didn't have swinging doors. 

Q. What? A. No, they didn't have swinging doors. 

Q. They didn't have a swinging door there? A.) There was one big 
wide door for the emergency room and a double door for X-ray. 

Q. There were two doors there and they went in toward the X-ray 


department? A. The X-ray department -- no, the X-ray department you 


pushed it out. 

Q. You pushed it out. Then they don't open inward as you said 
previously? A. That's right. 

Q. You simply push them out to openthem? A! Yes. 

Q. And when you reached the point -- there is a glass window in the 
door, is there not? A. A glass window. 

Q. And you can see before you reach the door?) A. You can't see 
because the door is back. 

Q. What? A. You see, the brick -- the door sits back. 

Q. Iknow. I think you are ahead of my question. You mean you can't 
see into the driveway? A. No, sir; can’t see in the driveway. 
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Q. To the left of the driveway or the right, because the door has a 
setback? A. That's right. 
Q. Yes. But I mean you can see through the door? A. Yes. 


Q. Through the window in the door. In other words, the door has a 


window like these except larger windows, like the front doors to the courtroom. 
71 A. Yes. 

Q. And as you approach that door you can see through the windows of 
that door anything that is in the driveway? A. In the driveway? 

Q. Directly in front of the door. A. Yes. 

Q. If it is to'the left of the doorway, even in the driveway, or to the 
right, you can't see it because of the setback. In other words, you have to 
get out, actually, to beyond the doorway before you can see anything coming 
or leaving the driveway. A. Well, that particular driveway, when you come 
out of the door, you can hear the car coming. 

Q. I'm not asking about what you can hear; I'm asking about what you 
can see. Because of this setback shown here -- here is your driveway, and 
it is quite a deep setback there -- until you get out in toward the driveway you 
can't see any vehiclé except the vehicle that might be right opposite the door; 
isn't that so? You have to come out to the driveway to see in either direction? 
A. Yes. 

Q. Now, as you were approaching the door looking through the window, 
did you see through the other door, the window of the other door? A. The big 
wide door to the emergency room is open and you can see straight through the 

emergency room -- 

Q. It was open, was it? A. The big wide door. 

Q. Here it is -- here is the door. Now, was this door openwhen you 
saw it? (Indicating.) A. No. This door was closed, but there is another 
inner door right inside the vestibule. It was open. 

Q. You are talking about a door, not a door through which a person 
passing from the Emergency Hospital would leave to go into the driveway, 
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but you are talking about this door which is inside the building, and this part 
which makes up a room which is inside the building. Is that the door? A. 
You can call it a vestibule door. 
-Q, Yes. And that is the door that you are referring to on Plaintiff's 
Exhibit 1 that sets inside the building? A. That's right. 
Q. Allright. Now, but as you approached the door from the X-ray 
department looking through the window you can see the opening or the window 


in the door in the emergency room building? A. Yes, you can.see through it; 


you can see anybody in it. 
Q. Now, as you approached it before you reached the door to open it, 
the door you were going to pass through, could you see through that window 
anyone on the other side of the -- and Iam speaking now -- could you see through 
the window of the door you were going to pass through and into the window 
on the door leading to the hospital, Emergency Hospital, and see anybody 
approaching that door? A. I saw him the time I got off the elevator, from the -- 
Q. You could see him through the window? A. See him right through 
the window. 
Q. Now, so as you continued to walk toward the door before opening 
the door to leave the X-ray department, you saw him through that window and 
that is looking through the door into the hospital. In other |words, you were 
looking through two separate doors? A. No. One set. You mean from the X- 
ray door and the door to the emergency room? 
Q. Yes. A. Oh, yes, you can see that. 
Q. You were looking through two sets of doors, then, weren't you? 
The door that leads to X-ray department and the door that leads to the Emer- 
gency Hospital? A. Yes, you can see. 
Q. And as you were approaching the door -- I hope Iam making myself 
clear, and I want you to listen -- don't answer before I finish the question 
and make sure that you understand it before you answer --|as you were approach- 
ing the door before leaving the X-ray building and looking through the window, 
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and you said looking through the window you were able to see him through 

14 the window of the door in the Emergency Hospital, could you see -- 
did you continue to watch him looking through both sets of doors 2? A. Well, 
you can't continue to watch him because you have to watch the driveway. 

Q. Did you -- I'm asking you not whether you could -- I want to know 
whether you did. Did you continue to watch him? A. I didn't continue to watch 
him. 

Q. Now, so that instead of watching him you were approaching the door 
and you opened the door then, pulling it back toward you; is that it? A. Yes. 

Q. And when you pulled it back toward you, you then came out into 
that setback where the door sets back away from the driveway? A. Yes. 

Q. Now, up to that point had you seen him come out, or had he come 
out yet from the Emergency Hospital door? A. We came out just about simultan- 
eously, but he -- 

Q. Wait a minute. What was that? A. We came -- the ladder was in 
front of him. 

Q. Wait a minute. You said something and I missed it. “We came 
out --"'; will you go back there? A. We was just about together. 

75 G. In other words, you both reached the door about the same time; is that 
it? A. Yes. 

Q. And was the door -- the door on the other side -- open about the 
same time your door was opened? A. Well, he pulled his door back and he 
stepped back to bring the ladder out. 

Q. Did the door on the other side open about the same time you opened 
the door? A. Well, that I couldn't judge too well on account of I was watching 
the car. 

Q. Well, then you weren't looking in that direction. A. Iwas looking 


across before I started out, see, because I was going to hold the door open for 


him coming across. 
Q. What was that last? A. I looked straight across at him and when I 
started out -- 
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Q. Let's stop there for a moment. You were looking straight across 
at him and saw him? A. I saw him. 
Q. Allright. You sawhim. Now, when you were looking straight 
across at him and saw him, was that the first time you had|seen him immediately 
before that; I mean, at that particular period? A. No; as I stated before, when 
76 I got off the elevator you can see Straight across, and I saw him, too. 


Q. When you got off the elevator you saw him. As you were getting off 
the elevator, where was he then? A. He was in the emergency room crossing 


through the emergency room. 
Q. He was inside the building, then, as you saw him coming through this 
inside door; is that it? A. Well, the inside door was open. 
Q. But he was walking through that doorway, then, in the inside room? 
A. He was walking through the door entering the emergency room. 
Q. Entering this emergency room? A. That's right. 
Q. When you saw him, and, at that time, could you observe what he 
was carrying? A. Anybody could see he was carrying a ladder. 
Q. What? A. You could see he was carrying a ladder. 
Q. And-you could see that? A. See it plainly. 
Q. Allright. You could see that when you were -- as you were coming 
off the elevator; right? A. That's right. 
77 Q. Is that right? A. You can see straight through to the west side of 
the building. 
Q. Now, did you notice anything else that he was carrying? A. I 
think he had a bucket; I'm not sure about the bucket. It's too far back to remember. 
Q. And how close was he to that, as you saw him at that time -- how 
close was he? You think he hada bucket, and he hada ladder. How close was he 
to this closed door that leads from the hospital to the driveway? A. I said 
before he was entering through the emergency room door. 
Q. So he was back in here some place. A. Well, that's a short aisle. 
Q. And how far had he gotten in this room before you turned away and 
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didn't look at him any more? A. When I got to the door. 

Q. How far had he gotten when you stopped looking at him? A. In 
the vestibule. 

Q. He was still in this room? A. No; that's past the emergency room. 
The vestibule is after you leave the emergency room. 

78 Q. But he hadn't reached the door yet? A. He hadn't reached the 

outer door, but he had the inner door. 

Q. Yes, but he hadn't reached this outer door? A. No. 

Q. And you could see him just as he reached the outer door? A. Sure. 

Q. How was he holding the ladder and the bucket. You said you didn't 
remember which hand he was holding the ladder, but how was he holding the ladder 
and bucket? A. Ithink he had the ladder on his shoulder. 

Q. The ladder was on his shoulder. A. Or under his arm; something 
like that. 

Q. And the bucket? A. Ithink he had the bucket; I'm not sure. I think 
he had a bucket or tools, or something, in his hand. 

Q. The bucket was hanging down from his hand? A. I would be afraid 
to say, exactly. 

Q. But you wouldn't be sure about which hand about the bucket -- 
A. No. 

Q. And the ladder was carried on either his right shoulder or his left 
shoulder? A. Or under, like that. 

79 Q. It was under, like that? A. He either had it up or under; I don't 

remember. 

Q. You don't remember whether he had it up or under. 

We don't have any pictures of that window that you were looking through 
that you saw all of thisfrom. A. It's a three-quarter window. 


Q. What? A. That door is three-quarters glass coming down to about 
your knees. 


Q. Three-quarters glass. But the glass on the other door, how high 
is it? What kind of glass is that? A. Here is a picture of the other door. 


80 


39 


Q. What kind of glass is that? A. Well, I would say about, would be 
about here. (Indicating. ) 
Q. Now, you could see the bucket, you could see|the ladder, and you 
could see him when he was inside the room as you were looking across from the 
other room? A. Isaw him when I came off the elevator. 
Q. You could see him as you came off the elevator looking through a 
window shown in Exhibits 5and 6? A. That's right. 
Q. Now, then your attention was diverted as you got to the door because 
you then looked to see what was coming as you reached the door? A. Yes. That 
door was open then. 
Q. When was your attention again attracted to Mr. Smith, the Plaintiff? 
A. When I hollered, "Look out. 
Q. You hollered, “Look out'*? A. Yes, sure I hollered "Look out.” 
Q. You didn't say that on your direct examination about hollering to 
look out. A. He never asked me did I holler, "Look out." 
Q. So, as you came out, as soon as you came out, you saw the car? 
A. Yes, see, because when the car comes up there I can't get back there because 
it's too close. In other words, a person can't walk between the car and the -- 
Q. Iknowthat. It is so close that when a car is out in the driveway 
the only way you can get past the car would be to crowd yourself against the 
wall on this little catwalk. It is not a walk for people to walk on; it’s simply 
a protection there with metal to keep cars from scraping against the building, 
isn't it? A. That's right. 
Q. Anda person can't walk on it unless they go sort of sideways or 
squeeze themselves through there; is that right? A. I don't guess they could. 
Q. All right. Now, this setback, when you came out ~--as soon as 
you came out you saw the car, didn't you, right there? A. Oh, yes. 
Q. And the first thing you did was to yell "Look out." A. Because 
his ladder was coming out ahead of him. 
Q. Oh, his ladder was coming out ahead of him?| A. Yes. 
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Q. Now, what I was driving at is, from the time you first saw him, 
coming off the elevator, he was moving -- A. I didn't see him; I was coming 
off the elevator. 

Q. You were coming off the elevator, but you saw him approaching 
the door carrying a ladder, either under his arm or over his shoulder -- or 
under his shoulder -~ and a bucket, and you saw him continue to approach until 
your eyes went off him momentarily when you opened the door and got out and 
saw a car coming. 

Now, the moment you saw the car you yelled "Look out"? A. I jumped 
back. 

Q. Asa matter of fact, as soon as you saw the car, it was so quick 
that you jumped back; is that right? A. It wasn't that quick. 

Q. What? A. kt wasn't that quick. 

Q. You jumped back. A. Yes, I jumped back. 

82 Q. As soon as you saw the car what did youdo? A. I jumped back 
because I saw he wasn't going to stop. 

Q. So you did\jump back. A. Yes, but not that quick. 


Q. Show.us how quick you jumped back. Come over here in front of 


the jury and show us how quick you jumped back. A. (Witness in front of the 
jury box:) You walk up'to it, you see the car, you come back, like that; that's 
all you have to do. (Indicating. ) 

Q. So, what you have described as jump back, you came out like that, 
you saw the car, and you immediately stepped back. A. Yes. 

Q. And when did you say "Look out’? Before you stepped back, as you 
stepped back, or after you stepped back? A. As I stepped back. 

Q. So, the moment you saw the car you stepped back and simultaneously 
with stepping back, you said ‘Look out, ** because you saw the ladder was coming 
through the door? A. That's right. 

Q. Allright. Now, where was he when you saw the ladder coming 
through the door? A. He was coming through the door behind the ladder. You 
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see, this door, when you pull it open it stays open. 


83 Q. Don't you know there is a spring on that door? A. They havea 
stop on there, and -- 

Q. Don't you know when -- 

THE COURT: Wait just a minute, Mr. Schwartz.) Let the witness 
finish his answer before you ask him another question. 

THE WITNESS: You see, we walk stretchers through that door all day. 
When you open it, the door stays there; there's a stop right beside the door. 
Because that's the door where you take the patients from the X-ray back over to 
the emergency room. That's the only door they have. 

BY MR. SCHWARTZ: 

Q. You mean by that, there is a stopper which you can use to stop the 
door, but if you don't use the stopper to stop the door by pushing it back toa 
certain place, it will swing closed. A. Anywhere you stop it, it will stop. 

Q. How do you stop it? A. It's just one of those stops you hit with 
your foot. 

Q. It's a door that will close by itself, but if you|put your foot on the 
door stopper at the bottom of the door you can hold it in place wherever -- 

A. It will hold itself. 

Q. It will hold itself. Sure. In other words, I don't think there are 
any doors like that here, but it's the familiar stop on a door that is self-closing 

84 with a spring, that by putting your foot down it pegs into the floor and 
holds the door. It's a rubber peg. 

THE COURT: Is it a stop like that one on that door? (Indicating. ) 

MR. SCHWARTZ: Is there one here? Oh, yes, this type. I didn't 
know we had one. 

BY MR. SCHWARTZ: 

Q. In other words, the door closes itself if you don't do anything, 
but if you want to keep the door open you can go back and close it that way and 
that will hold it; right? A. The way they had it, it was on/this side. 


42 


Q. It was on this side. A. You pull the door back and hit the stop 
and it will stop. 

Q. But you have to put your foot on it to stop it, don't you? A. Yes. 

Q. And then you have to come back and put your foot on it again to 
release it? A. Well, you have a release, but it will stay open once ina while. 

Q. If you want the door closed you have to release it. A. Not unless 
you put it on there tight. 

Q. Now, did you see him put the stopper on this door? A. Did Isee 

him put the stopper on the door? 

Q. Yes. A. | At that particular time I wasn't noticing his feet. 

Q. All you saw when you saw him coming toward you, you saw him 
moving toward the door, then you saw the door open about the same time your 
door opened, and his ladder came out? A. Yes. 

Q. Through the door. 

Now, how far|-- you say he was carrying the ladder either under his 
arm or on his shoulder, one or the other. Where was he with reference to the 
length of the ladder? Was he midway of the ladder, or was he near the tail end 
of the ladder, or near the front end? A. That particular ladder he had to carry 
about midway. 

Q. About midway of the ladder, and that is the way he was carrying it, 
midway. And was any |part of the ladder dragging on the floor? A. Now that 
I don’t remember, because he was tall anyway. He carried the ladder, every 
time I seen him carry it, Inever saw him dragging it on the floor. 


Q. In any event, your didn't notice any part dragging on the floor. 


As far as you can remember, he was holding it on his shoulder or under the 
arm, which shoulder you don't recall, and he was standing about midway at 
its midpoint. A. Yes. 
Q. And carrying a bucket, in which hand you don't know; right ? 
A. If there was a bucket. I'm not sure it was a bucket. 


Q. Either a bucket or something he was carrying. A. It might have 
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been a light bucket with light bulbs in it. 

Q. All right. Now, the ladder came through at about the same time 
that you yelled? A. When I yelled to step back that is when something hit the 
ladder. 

Q. And you saw the car the same moment you yelled "Step back, 
and at the same moment you took a step, as you illustrated, to get back out of 
the way of the car? Right? A. No. 

Q. Isn't that -- A. I saw the car before I told him to step back. 

Q. Did I understand you to say just less than five minutes ago that 
the instant you saw the car -- first, you said you jumped back, and then you 
illustrated you stepped back, like this, and at the same moment you stepped 
back you called out to him? A. I had to see the car first|in order to tell him. 

Q. But it was like that, wasn't it? A. It wasn't too much like that. 

Q. Well, how much was it like? A. Just a matter of seeing the car 
and you tell somebody to watch out. 

Q. How quick? Was it like that (indicating snap of fingers) between 
the two snaps of my finger? A. It was quick. 

Q. And very quick, wasn't it? A. No, it wasn't too quick. 

Q. But it was quick. A. If it had been very quick, he would have 
been speeding. 

Q. But it was quick. Now, supposing you hadn't stepped back, would 
you have been struck? A. I can't say that because I stepped back. 

Q. How many steps would you have been able to take, do you think, 
to avoid being struck -- how many steps do you think you would have had time 
to take and be struck if, instead of stepping back, you had| stepped forward? 
A. Ican't say that because I didn't take no steps forward; no telling what I 
would have done. 


Q. Would you have had time to take one step forward before being 
struck instead of stepping back? A. Yes, I would have had time to step forward. 
I know that because the ladder was in front of him. 
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Q. The ladder was in front of him, but he was still back in the doorway, 
88 or back in the building yet when you said that, wasn't he? A. He 
was lying down here. 

Q. He was lying down? This is when you called to him. A. I mean 
after it happened. 

Q. Iam not talking about that. When you called to him he couldn't see 
the car, could he? A.| When I called to him he couldn't see the car. 

Q. Because he was still back of the doorway, wasn't he? A. Ihad 
been up front. 

Q. But he was still back of the doorway. The front of the ladder was 
out into the driveway and he was back inside the doorway; right? Just answer 
yes or no. A. I want to make sure before I answer. 

*x* * * * *&* * *€ *& * 
A. He had a fourth of the ladder out in the driveway, I know that. 
Q. A fourth of the ladder out? A. That's right. 


Q. And was it out in the driveway and he was at the middle of the 
ladder, so he was still back in the doorway. A. That would put him right in 
the door. 


Q. He was right in the doorway according to your estimate when the 
ladder was struck; is that correct? A. Yes. 

Q. And he was moving toward you; right? A. I stepped back then. 

Q. But he was still moving toward the X-ray department in that 
direction when the ladder was struck. A. Yes. 

Q. Did you see that door being opened twice? A. You can't open 
that door twice. 

Q. Imean, did you see anybody just immediately as you left the 
elevator, did you see anybody, including Mr. Smith, come through the door 
and look out and then go back in? A. There was police over there. 

Q. Did you see any one of them come through the door and look out? 
A. Come to the door and look out the door? 
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Q. Yes. Anybody; Mr. Smith, a policeman, or anybody, just as 
you were walking off the elevator approaching the door?) A. Somebody had 
just went in that door. 


90 Q. How long before? A. When I got off the elevator. I don't know 
who it was. 


Q. Did you see anybody come from inside and look out? A. Came 
from inside the door? 

Q. Yes. A. The nurses go at different times. 

Q. Did you see any nurse or anybody do that? A. No, not before he 
came out. 

Q. Did you see him come out before this accident happened to look 
out? A. Well, when he come to the door he had to openthe door and then pull 
the door back, and quite naturally he had to bring the ladder with him. 

Q. Did you see anybody come through the door and look out before 
you saw that ladder coming through the door? A. Maybe I did. 


Q. Whether it was a nurse, a police officer, or Mr. Smith; anybody? 
A. Well, a policeman was there and went inside. 


Q. Did you see a policeman do that? A. He didn't look out of the 
door; he was going in. 


Q. All Iam asking you is, did you see anybody|come to the door, 
open the door, and look out? A. Prince opened the door. 
91 Q. Before the ladder came through the door? A. He had to open the 
door to pull it back before he brought the ladder through the door. 
Q. Did you see Prince step outside? A. Well, it's nota policy to -- 
Q. I didn't ask you about policy. You can answer my question. 
A. I didn't see him step outside. 
* * *£* *£* * *€* *£ * & 
95 Q. Didn't you see Mr. Smith carry the ladder to the X-ray department ? 
A. Mr. Smith went into the X-ray department. 
Q. With the ladder? A. With the ladder. 
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Q. With the broken ladder; didn't you see that? A. The ladder 
was broke; yes. 

Q. Did you see it being carried by Mr. Smith into the X-ray 
department right after the accident happened? A. Mr. Smith went in the 
door with it, but I don't know where he carried it after that. 

Q. Did you see him with the ladder in his hand after the accident? 
A. After I got the tag number I saw him again with the ladder; yes. 

* * * * *€* *€* *€ *& * 
101 BY MR. SCHWARTZ: 

Q@. Now, do you deny that the car stopped and stood there for about 
a minute or a minute anda half, or two minutes, after it came in contact with 
the ladder before it went on back to discharge the passenger? Do you deny 
that? A. Idon't recall the car stopping. 

Q. You mean you don't remember now one way or the other? A. 

I know he discharged'the passenger around back. If he stopped there, he 


would have discharged the passenger there. I know he didn't discharge the 
passenger there. 

Q. Isay, isn't it a fact that the man ~- that the car would have hit 
the ladder, stopped immediately, and stood there for about a minute or a 


minute and a half, maybe two minutes, before it then went on back and discharged 
the passenger in the back? A. If he stopped there I would have gotten the tag 
number there. 

THE COURT: Just answer, did it stop? 

THE WITNESS: No, I -- 

MR. SCHWARTZ: Did it -- 

THE COURT: Just a minute. Did it stop on the side there after it 
struck the ladder, or did it not? 

THE WITNESS: I don't remember it stopping there. 


* * * *€* *€* *€* K * * 


MR. SHORTER: The Plaintiff rests. 
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THE COURT: All right. The jury may go to the jury room. 
(Thereupon, the jury was excused from the courtroom and retired 
to the jury room, after which the proceedings continued as follows:) 
* * * * * &* *&* & & 
MR. SCHWARTZ: If Your Honor please, I wish to move at this 
time for a verdict by direction of the Court for the defendant upon the ground, 
first, that the Plaintiff has not proved any negligence on the part of the 
defendant, has not proved any negligence was the proximate cause of the Plain- 
tiff's injuries, and that the injuries to the Plaintiff, if any sustained, the 
149 evidence in the Plaintiff's case shows were proximately caused by 
his own negligence, that is, the negligence of the Plaintiff. 
* *+ * *&* *&€* &* * & 
154 THE COURT: Mr. Schwartz, this is a very unusual situation, and 
it seems to me that these pictures, Exhibits 3 and 4, which it is agreed show 
the situation and which indicate a situation like this: the ambulance entrance 


through which this defendant was driving is just barely wide enough for a 


modern car to go through; there is not enough room for|a car to go through 
and a person to walk on each side at the same time. 

As you come in off the street, and at the beginning of the building -- 
not the building line, but the buildings themselves -- there appears to be a 
large sign, "Stop, Proceed Slowly." 

Then you go back a distance from the edge of the building, just looks 
like to the Court it would be about 25 feet, and you come to an archway -- 
well, you call it an archway, but this ambulance drive seems to be a tunnel 
under a connecting link between two building, and there|is an electric sign 
which says, ‘Danger, Pass Door Slowly." Anyone approaching apparently 
can see that there are doors on either side about the center of the arch. 

It seems to me, in view of the fact that one, this is a hospital, in 
view of the two signs, one, “Stop, Proceed Slowly, "' and the other, "Danger, 
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Pass Door Slowly," thdt'a jury has the right to infer that anybody going ten 
miles an hour, if he was going ten miles an hour, which is the only testimony 
155 so far, was negligent in proceeding at that speed through that particular 

situation, and I believe there is enough evidence to go to the jury on the question 
of negligence of the defendant. 

Now, as to proximate cause, certainly there is enough evidence to show, 
which the jury could conclude, that this striking of the ladder and the result thereof, 
proximately resulted in injuries, some injuries, to this Plaintiff. 

Now, as to contributory negligence, there is evidence in this case from 
which I think the jury would be justified in finding negligence on the part of the 
Plaintiff, but it isn't sufficiently strong enough, in this Court's opinion, for me to 
rule as a matter of law that the Plaintiff was contributorily negligent any more 
than I could rule as a matter of law that the Defendant was negligent. 

I believe, Mr. Shorter, that sometime during this case you have indi- 
cated that you rely on the doctrine of last clear chance, and I may say, although 
that hasn't been argued, the Court doesn't, up to this point, see any doctrine of 
last clear chance in this case. 

MR. SHORTER: I will concede that that is so, Your Honor. 

* * * *€ * € KF KF * 
161 ROBERT LEE STEWARD 
took the stand in his own behalf, and having been duly sworn was examined and 
testified as follows: 
DIRECT EXAMINATION 


BY MR. SCHWARTZ: 
* * * * * KF OK KF 


162 Q. And did you, on January 21, '57, -- were you operating a taxi cab 
on that day? A. Iwas. 


* * * * * * HK KK, 


Q. And on that day do you remember -- do you recall the occasion ? 
A. I recall, it was when the President was taking the seat. 
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Q. Inauguration Day? A. Yes. 
Q. Do you remember what day it was? A. It wasona Monday. 
* * * *€* *€£ * * KK * 
163 A. Well, on that morning I was working in the Government at that 
time, and hacking on the side, and on that morning I was glad it was a holiday 
so I could go hack, and in hacking, of course, the streets were restricted -- 
Pennsylvania Avenue. 
Q. You mean because of Inauguration activities?) A. Yes, and finally 
I got on this side of Pennsylvania Avenue. 
Q. This side, you mean north of Pennsylvania Avenue? A. North 
side of Pennsylvania Avenue, and I was cruising down E Street, Northwest, 
between 2nd and 3rd, somewhere right along in that area. 
A man waved, hailed me, and I stopped, and when I picked him up his 
head was bandaged up and was bloody, and when he said, "Take me to Emergency 
Hospital, " of course, when I saw the blood I immediately started for the hospital. 
Q. All right. Now, without detailing the route that you took, did 
there come a time in taking him to the hospital -- and, let/me ask you, where 
did the man sit? A. He sat in the back seat of the cab. 
Q. In the back seat of the cab. A. Right directly behind me. 
* *” * * * * * * a 
Q. Did you know or had you ever seen this man before? A. No. 
Q. Now, did there come a time after picking him|up that you reachea 
New York Avenue, and, if so, where did you turn into New York Avenue -- what 
street, if you remember? A. I had difficulty getting across 17th Street, and 
after I crossed 17th Street I went down 17th Street heading jsouth to New York 
Avenue and turned right. In fact, I made -- I had to make two right turns; 
right on New York Avenue and right into Emergency driveway. 
Q. That brings you, then, from 17th Street into a point in the vicinity 
of the hospital on New York Avenue, and I want you to tell us then, from that 
point on, when you got on to New York Avenue, what you did in the way of driving 
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your car, whether you continued on up into the driveway, whether you made 
any stops, or what? A. Although I was driving an emergency vehicle I did 
observe the rights of pedestrians and before I turned into the driveway of the 
hospital, you know, where the emergency entrance is, I did stop. 

Q. And that would be before entering this driveway here where Iam 
pointing on Plaintiff's Exhibit Number 2, that is, before crossing the sidewalk 
area? A. Off New York Avenue before I went up into the hospital. 

165 Q. Was that a complete stop? A. It had to bea complete stop because 
some lady was walking on past there. 

Q. Someone was walking on the sidewalk? A. I believe it was a lady. 

I know someone was walking across there. 

Q. And you stopped to allow that pedestrian to cross 2 A. Ihad to; yes. 

Q. Now, after that pedestrian crossed and the way was clear, then 
what did you do? A. I proceeded on up into the emergency entrance of the 
hospital, but -- 

Q. Is that the entrance used to carry people who want to receive 
emergency treatment into that entrance? A. It is. That is the emergency 
entrance. 

Q. Now, about how far would you say you were driving as you proceeded 
across the sidewalk and toward -- and up the driveway of the emergency entrance? 


A. Well, from a complete standstill at the sidewalk I would estimate my speed 


to be somewhere between three and five miles per hour. 
Q. Now, will you tell us, after you started up and were driving at the 
speed between three and five miles per hour with this man in the back seat, what, 
if anything, did you then do or observe, and where was your car when you 
166 observed it or did anything? A. Well, I was driving on up this little 
narrow passage and just as I got to the door -- I mean, the door -- you see, there are 
two doors there. 
Q. Would that be the door that is under the archway sort of which 
provides a crossing between the Emergency Hospital and the X-ray department 
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about which we were talking today and yesterday? A. Yes, sir. 
Q. When you got to that door, go ahead and tell iV what happened. 
A. Well, I got to that door the same time I got -- for example, my car is 
coming up like, and the same time my car got up a ladder! poked out the same 
time and I stopped. 
Q. When that ladder poked out, at what level was that ladder when it 
poked out? A. It was the height of a '57 Plymouth left fender, just slightly 
below the light. In other words, for an example, if this is the headlight, you 
know how it cuts off a little bit, just right into the light. 
Q. Which light was it? A. The left front light. 
Q. And the ladder poked out at the level of that light? A. Right at 
the same time the car got there, just like that. (Indicating. ) 
167 Q. And when you saw the ladder coming out like that, what, if any- 
thing, did you do? A. I stopped. 
Q. And then what happened? Did you hit the ladder? A. I did; broke the 
end off the ladder. 
Q. And where was your car stopped when it came to a standstill? A. 
Oh, it stopped -- the speed I was driving, it stopped instantly almost, because 
the reason why I say that is this particular car had automatic drive and whenever 
Iam driving in a narrow place I have one foot sitting up for the brake anyway 
because I don't need it for anything else, so immediately J apply the brake with 
my left foot always. 
Q. When your car came to a stop where was it standing -- after it hit 


this ladder where was your car standing when it was at a standstill with 
reference to the doorways indicated where I am pointing on Plaintiff's Exhibit 1, 
those doorways that lead from the emergency room and from the X-ray room? 
Where was your car? A. My car was standing about -- for an example, if this 
is the door entrance coming out of the end of this building |-- I'm sorry I have 
to use the Bible, but I can't express myself too well. This is the door coming 
168 out of this way and my car is coming up, like this. (Indicating) Well, 
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my car would be setting similar to this. 

Q. Just opposite the doorway? A. Yes. 

Q. Inother words, if anybody came out of the Emergency Hospital 
and wanted to go to the X-ray department with the position your car was Sitting, 
they couldn't cross because your car would block where it was sitting? A. True. 

Q. Now, when that happened, you saw the ladder, did you see any 
people in the driveway before the ladder came -- was poked out in front of you? 
A. No, sir. 

Q. Allright! Now, when you hit the ladder then, what was the next 
thing you saw or heard? A. Well, the next thing I heard was a lot of profanity 
going on, and I said, ‘What is wrong, Buddy?" You know, conversation, but 
he was using so much profanity I said, ‘Well, * -- 

THE COURT: Wait a minute. Where is this profanity coming from? 

THE WITNESS: The profanity was coming from some man that was 
standing there holding the ladder. On my left. 

THE COURT: Do you know who it was? 

* * * *& * * *x* * * 
169 Q. The Plaintiff here, Mr. Smith. 

All right. When you saw him for the first time where was he? A. 
He was standing there holding the ladder. 

Q. Still holding the ladder? A. Still holding the ladder. 

Q. And where was he standing holding the ladder with reference to 
the building itself and the driveway? A. He was inside, kind of inside the 
door. 

Q. Having in mind the doorway he passed through, I mean, were his 
feet at a point where he was still inside the building, or at the doorway, or 
outside the building? A. No; he was inside the building. 

Q. And still holding the ladder? A. Still holding the ladder. 


Q. Now, did you see this man at any time on the floor or on the ground? 


A. No, sir. 


53 


Q. Was there, at any time, any man on the ground in the driveway 
or in the door, or outside of the doorway? A.) I didn't see anyone; no, 


Q. Would you have seen anyone there if they had been there? A. I 
would have seen them because wasn't any place for the car if they had been there. 
Q. And how long did you stay there, stand there, with your car 
standing still? A. Oh, less than two minutes, because after all of the conver- 
sation Isaid, ‘Well, I'm going on to deliver my passenger, " who was sitting 
in the back, and I carried him on around back. 
* * *€ *€* *£ * KK *& *¥ 
171 Q. Now, I notice in the background of Plaintiff's Exhibit 3 there is 
a sign -- there is a wall, a brick wall; witha sign, "Silence," on it. Which 
way do you turn with reference to that wall to go around? A. Turn left. 
* * *£+ * * * *€* *€ * 
Q. How far do you go there -- where do you go there? A. Once 
you turn left you only have a short distance, maybe the length of an automobile, 
or, it might be a little more. Inever measured. It might be a little more 
before you get to a back door where you can get into the hospital. 
Q. That is where you again stopped and discharged your passenger ? 
A. That is where I stopped and discharged the passenger. 
Q. Did your passenger pay youthen? A. Yes. 
Q. After that what did you do? A. I continued on. 
Q. Continued on around, and that same driveway continues on around 


and comes out on New York Avenue? A. Yes. 
* * * * * * * * 


173 CROSS-EXAMINATION 
BY MR. SHORTER: 


*x* * * * * *£ * * 
Q. Now, you said something in your direct examination about operating 
an emergency vehicle at the time. Did you consider that your taxi cab 
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was an emergency vehicle? A. I did. 

Q. Yes, sir. Could you give me some explanation of that, sir? 
Does the fact that it was an emergency vehicle, from your point of view, 
entitle you to do certain things that you normally could not do, sir? 

MR. SCHWARTZ: Just a moment. I don't think that is relevant, 
what his opinion might be. 

MR. SHORTER: He is the one that used the term, Your Honor. 

THE COURT: Come up here a minute. 

(At the bench:) 

MR. SCHWARTZ: I have no objection to any term he uses explaining 
what he meant by the use of the term, but the rights he might be entitled to 
under that is not relevant to any issue in this case. 

THE COURT: Well, it may be relevant whether or not he thought, 
as some poeple apparently think, if they are carrying an injured person that 
they can disregard all traffic regulations and run as fast as they want to. 

MR. SCHWARTZ: Traffic regulations are not involved in this case. 
This happened on private property. 

MR. SHORTER: There is a stop sign there. 

177 MR. SCHWARTZ: This is not an official stop sign. 
THE COURT: It still could be pertinent. He brought it up himself 


to show that he felt that he had a right to go as fast as he wanted to, and maybe 


he isn't telling the truth when he says he was going three to five miles an hour. 

MR. SHORTER: That is the exact point, Your Honor. 

THE COURT: I will permit it. 

(In open court:) 

MR. SHORTER: Would you read the last question, please, Miss 
Reporter ? 

(Last question read by the reporter. ) 

BY MR. SHORTER: 

Q. Tell us what you meant by that, sir. A. Well, in operating a 
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vehicle for hire, ever since I have been driving a taxi, if someone gets 
into my cab and is hurt, or, for example, like many times I picked up ladies, 
pregnant ladies, in a rush to get to the hospital, I always feel as though it is an 
emergency vehicle, and on this particular day, one reason why I said it was an 
emergency vehicle was because of the fact had not I been on my way to the hospital 
I would not have been able to cross Pennsylvania Avenue to get to Emergency 
Hospital, because the policeman on 17th Street actually directed me that way and 
they wasn't allowing no one else to go that way. 
Q. In that respect, sir, did you tell the police officer who let you pass 
178 that you did have a person in your car that you were taking to the hospital? 
A. No. He didn't have to ask me then because he could see|the man, the bandage 
on his head was bloody, and I said, "I'm headed for Emergency Hospital, " and he 
said, "Come on." 
Q. Did the passenger appear to be in distress, sir? A. He did, to me. 
Of course, I'm not a physician. 
Q. Iam just asking, did he appear to be in distress? A. He had blood 
on him, and if you have blood on you and you want to go to the hospital, I don't 
question you. | 
Q. So you acted upon the appearances of that situation and considered 
that you had an emergency vehicle at the time; is that correct? A. Yes, going 
to the hospital. 
Q. Now, on your way to the hospital, sir, did you abey all of the traffic 
regulations ? 
MR. SCHWARTZ: Again I object, if Your Honor please. This is absolutely 
immaterial. It has no relevancy. Suppose this witness were to say he was going 
one hundred miles an hour on his way to this hospital -- what does that have to do 
with this accident ? 
MR. SHORTER: It shows his frame of mind in respect to regulations. 
THE COURT: I wouldn't have any, but under the particular circumstances 
of the matter we discussed at the bench, I think it might be pertinent. I will permit 


the question. 
179 MR. SCHWARTZ: That is over my objection. 

THE COURT: I think it might be well if you would rephrase the question 
as to what he felt his rights were as to an emergency vehicle. 

BY MR. SHORTER: 

Q. Mr. Steward, you have said that you felt you were operating an emer- 
gency vehicle. Now, could youtell us what you felt your rights were in so operating 
such a vehicle ? 

MR. SCHWARTZ: That is under my same objection as to its relevancy. 

THE COURT: The objection is noted and overruled. 

BY MR. SHORTER: 

Q. What did you feel your rights were? A. My rights were to drive as 
carefully as I possibly could, -- 

Q. But to get -- A. -- and get the patient to the hospital safe. 

Q. But to get him there directly and quickly; is that correct? A. I mean, 


as quickly as possible under the conditions. Of course, I'm not saying I can go 


out there and run over top of people, or run over top of traffic lights, and etc., to 


get people to the hospital. 
180 Q. Did you operate your taxi cab any differently than if, say, you hailed 
me and I were headed to the hospital -- 
MR. SCHWARTZ: Again, you are confining this now to the complete 
operation of his car from the time he picked this man up, and not confining it to 
the period when he was in the driveway, so I object to it, if that is the basis of 
his question. 
THE COURT: Overrule the objection. 
BY MR. SHORTER: 
@. Can you answer that question, sir? A. Would you ask the question 
again? ad 
Q. Did you operate -- well, under the circumstances that you have described, 
that is, you were operating an emergency vehicle, did you operate your car in any 
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different fashion going to the hospital, on this occasion, than you would if 

you were to pick me up, say, in my present condition, and I asked to be taken 
to the hospital? A. In gperation, no, but the difference was -- many times I 
had to explain to policemen why I was in that vicinity of the city ona day like 


Inauguration Day. 
Q. Now, as you approached the hospital, that is, traveling west on New 
York Avenue, I believe you said you stopped before you turned into the driveway; 
is that correct, sir? Before you turned right into the driveway heading into the 
emergency area of the hogpital you stopped? 


181 A. I did. 
* * £ * kK ke kX 


Q. Mr. Steward, you say you stopped before you turned right into the 
driveway toward the emergency area of the hospital; is that correct? Didn't 
you say something about stopping to let a pedestrian go by? A. Yes. 

Q. Allright. Now, are you with me at the present time? You under- 
stand what Iam asking you? A. Iam almost with you. 

Q. You say you had stopped, didn't you? A. Yes, I stopped there. 

182 Q. Then you proceeded to make a right turn, didn't you, sir, to go 
into the driveway? A. Yes. 

Q. Now, as you were going into the driveway and|approaching the arch- 
way where the two doors are located, what rate of speed did you attain at that 
time? A. Between three and five miles an hour. 

MR. SHORTER: May I see Plaintiff's Exhibit Number 3, please. 

BY MR. SHORTER: 

Q. Now, did you again stop, sir, before you reached the location of 
these two doors? A. From the sidewalk to the doors, did|I stop? 

Q. Yes, sir. A. No, sir. 

Q. Icall your attention to Plaintiff's Exhibit Number 4. In accordance 
with the testimony you have just given, that is, your response to the last question, 
you did not obey that sign posted on the right, did you? 

MR. SCHWARTZ: Just a minute. That calls for a conclusion of law, 
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if Your Honor please, whether he obeyed. He can testify what he did. 

MR. SHORTER: The sign says "Stop." He says he didn't stop. 

183, THE COURT: Wait just a minute. That is a matter to be taken up 

later at a proper time. The witness has said he didn't stop. 

MR. SCHWARTZ: Didn't stop a second time; that is what he said. 

THE COURT: If he didn't stop from the time he left the street into the 
driveway -- 

MR. SCHWARTZ: That's correct. 

THE COURT: -- he did not then stop again until after he had hit the 
ladder. 

BY MR. SHORTER: 

Q. Mr. Steward, when you struck this ladder that you saw, did you 
knock it out of Mr. Smith's hand? A. No. 

@. When you looked at Mr. Smith after striking the ladder he still 
had it in his hand? A. Yes. 


Q. Was his body in any wise knocked against either of two sides of 


the recessed doorway? A. No. 
*x* * * * * * * * *¥ 
186 REDIRECT EXAMINATION 
BY MR. SCHWARTZ: 
Q. There is one other thing I neglected to ask. 
Were any marks on your car where the impact occurred with the ladder ? 
187 A. Yes. 
Q. Where was that mark? A. On the fender, right in front of the 
fender. 
Q. Which fender? A. The left fender. 


* * * * * %* * 


Tuesday, June 2, 1960 
* * * 
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191 : MELVIN BOWIE 
was called to the stand by counsel for the defendant, and having been duly 


sworn was examined and testified as follows: 
DIRECT EXAMINATION 
x* * *€ * *£* * K *€ *€ 
192 BY MR. SCHWARTZ: 
Q. We are inquiring about an accident which occurred on January 21, 
1957, in the driveway at Emergency Hospital. Were you a witness to that 
occurrence? A. Yes, sir. 
Q. Where were you when the incident occurred?| A. In the cab. 
Q. Inthe cab? A. Yes. 
Q. Was that the taxi cab which was being operated by the defendant, 
Mr. Steward? A. That's right. 
Q. AmIright? A. That's right. 
Q. What were the circumstances under which you became a passenger 
in that cab? A. Well, I was being treated at Emergency Hospital myself. I 
stepped out of my door at 2nd and E up there, and I hailed|/him and he carried 
me up there. 
* e we Ke K KH KK KK 
193 Q. And when you hailed the cab did you know the|cab driver? A. 
No, I didn't. 
*¥* * * * * * * H * 
Q. And he stopped for you, of course, and you got into the cab. 
What did you tell him? A. Told him I wanted to go to Emergency 
Hospital. 
Q. And what condition were you in at that time? |A. I hada head 
injury. 
* * * * * kK K K 
Q. You had a head injury. Was there any bandage around your head? 


A. All around. 
Q. Any blood on the bandage? A. On the left hand side. 
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Q. Was there anything unusual about that particular day? I mean, 
was there any activity or unusual condition with reference to traffic? A. 

They had an Inauguration parade. 

Q. And when you got into the cab did there come a time when you 
approached New York Avenue or reached New York Avenue to go to the hospital, 
getting on New York Avenue? 

194 A. When we got to 17th Street an officer said there was no left turns, 
so he told him he had a passenger that was badly hurt, and he let us through. 
* * * * * * *€ * * 

Q. Allright. Now, are you familiar with that Emergency Hospital 
down there? Pretty familiar with it? Af Not too familiar. 

Q. The way it was at that time? A. No, Sir. 

Q. Do you remember a driveway to go into the Emergency entrance 
there? A. Yes, sir. 

Q. Now, when the driver reached the point on New York Avenue before 
going into the driveway, will you tell us just how he drive the car? A. Just 
before he got to the driveway he stopped and let a pedestrian across the walk. 

‘ Q. That was a pedestrian on the sidewalk? A. Yes. 
Q. And was that a complete stop? A. Yes, sir. 
Q. And what did he do after the pedestrian hadcleared? <A. He pro- 
195 ceeded up through the driveway slowly, and before he got to the door, 
this ladder stuck out. 

Q. Allright. Now, when you say slowly, about how fast would you 

say, or how slowly, was the cab traveling as it was going up the driveway 


toward the door? A. About two or three miles per hour. 
* * * * * * * * * 


Q. Where were you seated in the cab? A. Left hand side in the back 
behind the driver. 


* * * *£* * *£ &€ *F * 


Q. All right.| As you were driving along toward -- are you familiar 
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with a doorway -- do you remember where this accident|occurred? A. Yes. 
Q. All right. What was the first thing that you observed where 
this accident occurred, if anything? A. I observed this ladder came out and 
hit the left front fender. 
* * *€* *£ &* &€* *€ *& &* 
196 Q. When the ladder came out and hit the left front fender of the 
cab, before the ladder came out, or at the time the ladder came out, did you 
see any -- who was holding the ladder, or see anybody at or near that door- 
way, any person? A. No, sir. 
Q. Was the coming out of the ladder the first thing -- A. The ladder 
poked out first. ; 
Q. The ladder poked out first, and when the ladder poked out first 
where was the cab? A. Even with the door, like. 
Q. Even with that door -- would that be the door -- (Indicating. ) 
A. The door on the left hand side. 
Q. The door on the left hand side up this driveway shown in Plain- 
tiff’s Exhibit Number 1, which is this plat here. Would that be the door here? 
A. Yes, sir. 
Q. And when the cab was even with that doorway that is when the 
ladder poked out, and was that the same instant the ladder and the cab came 
in contact? A. That's right. 
Q. When that happened, what, if anything, did the cab driver do? 
A. He applied his brakes, but it wouldn't do no good because the ladder hit 
197 the fender. 
Q. And how quickly did he stop? A. Right then. 
Q. And you have already said that when the ladder poked out and the 
left front fender of the cab hit the ladder, you didn't see any person holding the 
ladder or anything else. 
Did there come a time afterwards that you saw anybody with a ladder ? 
A. Yes, sir. 
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Q. Where was the person that you saw with the ladder afterwards? 
A. Standing in the doorway. 
* * * * * * * * % 


Q. Was any part of his body out beyond the doorway in toward the 


driveway or in that areaway which is part of the driveway? A. No; he was 
standing about middleway of the ladder. 

Q. Middleway of the ladder? A. Yes. 

Q. And where was the ladder? A. The ladder was on his left 
hand side. 

* * *€ * * * * K * 
198 Q. Did youisee him at any time on the ground? A. No, sir; he was 
standing the whole time. 

Q. And what, if anything, did you hear him say or see him do after 
the ladder was struck and while he was standing there holding the ladder inside 
the doorway? A. He hada few curse words, cursed the driver. 

Q. How long did the driver of the cab and the cab remain at a stand- 
still after it had come to a stop? A. I would say about two or three minutes. 

Q. And during that two or three minutes that the cab was there, 
what went on? A. He was arguing with the driver. 

Q. From the doorway? A. Yes, sir. 

Q. Did he ever come into the driveway? A. No, sir; I didn't see him. 

Q. Now, will you tell us, with reference to the doorway, where the 

199 cab was standing still after it had come to a stop following the 
collision between the ladder and the left front fender ? Was the cab in a position 
where, if anybody wanted to cross from the emergency room, that driveway, 
to get to the door on the other side, the X-ray department, that is the building 
on this other side, would they have been able to cross that driveway without 
walking around the cab, either the front or the back? A. No, sir; would have 
to walk around. 

Q. They would have to walk around it? A. Yes, sir. 

Q. In other words, the position of the cab at that point blocked the 


doorway? A. Yes. 
Q. Did you see any other person when this happened, or just 

before it happened, or immediately after it happened, standing at the other 

door, the right hand door that would be -- I mean, the right of the cab -- 

a door which would lead to the X-ray department, not the Emergency Hospital? 

Did you see any other man there? A. No, sir. 
Q. Or any person coming out of that door? A. No, sir. 
Q. Now, after the cab stood there for two or three minutes, then 

200 what did the driver do? A. I guess everything was all right, 
I thought anyway, and he proceeded around to the back entrance and let me 


out. 


202 CROSS- EXAMINATION 


BY MR. SHORTER: 
* * * k ke * # KX 


210 Q. As best as you can remember, sir, did the car strike the ladder 
or did the ladder strike the car? A. The ladder struck the car. 


Q. Struck it on the side? A. On the left front fender. 
* * * * * * * * * 


MR. SHORTER: Plaintiff rests in rebuttal, Your Honor. 
THE COURT: Do you have anything else, Mr. Schwartz? 
MR. SCHWARTZ: No, Your Honor. 
THE COURT: It is too late to start the arguments before lunch. We will 
recess until 1:45 and then start the arguments on the case. 
MR. SCHWARTZ: Before Your Honor leaves the bench may I address 
Your Honor for a moment? 
(The jury was excused from the courtroom after which the proceedings 
continued as follows out of the presence of the jury:) 
MR. SCHWARTZ: Before Your Honor undertakes to consider any of the 
prayers, I want to direct Your Honor's attention to my tendered instruction Number 
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1, which is a motion for a directed verdict in favor of the defendant, and I wish 
to renew my motion at this point upon the ground which I have already stated, 
which includes, first, that there is no evidence of negligence; two, that there is 
no evidence that any negligence claimed by the plaintiff to have been committed 

225 by the defendant, or any negligent act which he claims occurred, that it 
was not, as a matter of law, the proximate cause of the accident, and that con- 
tributory negligence appears as a matter of law, and that that would bar the 
plaintiff's claim. 

THE COURT: All right. I will deny the motion on the same ground as 
previously stated. 

*x* * * * x * * 
226 PROCEEDINGS 

(Arguments were heard by both counsel for the Plaintiff and counsel 
for the Defendant, after which the Court charged the jury as follows:) 

THE COURT: Ladies and gentlemen of the jury, it now becomes the 
responsibility of the Court to instruct you as to the law which will govern you in 
reaching your verdict in this case, and, of course, it is your responsibility to 
accept the law as it is outlined to you by the Court. 

You ladies and gentlemen having been here for a month, perhaps many 
of the things that Iam going to say to you, you have heard before. However, it 
is required that we repeat them in each case, so I hope you will bear with them 
and still pay strict attention to them. 

As I go along, it seems to me that most of what I will have to say is 
common sense and, certainly, we like to think of the law as being common sense. 

As you know, you and I have very definite and distinct functions to 
perform. It is my duty, among others, to preside at the trial, to rule on questions 
of law that arise during the course of the trial. 

In this case, some of those rulings were made in your hearing. On 
other occasions, rulings were made out of your hearing at the bench. You should 


not permit those rulings'to influence you in your determinations except that when 
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227 I excluded any testimony, then, of course, you should not give 
further consideration to the testimony which was excluded or stricken from 
the record. 

Remember, that any reference that I may make to the evidence in 
this case is not binding upon you if it differs from your recollection of the 


evidence in the case, because it is your recollection, and your recollection 
alone, which must guide you in reaching your verdict in the case. 

Also, I must point out to you that the closing arguments of the attorneys 
which were made at some length, do not constitute evidence in this case, nor 
is counsel's recollection of the evidence binding upon you, | because, again, it is 
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. your recollection of the evidence which must guide you in reaching your verdict 
in the case. 
Your responsibilities in this case, as they are in all cases, are 
Serious ones. You are called upon to render a verdict in the case as to the 
rights and the obligations of these parties as they have been established by the 
evidence, and as that evidence is controlled by the law as it is outlined to you 
by the Court. 
You are the sole judges of the issues of fact in this case. That is your 
responsibility, and you will reach your judgment based solely upon the evidence 
228 which you heard from the witness stand, upon the exhibits which were 
received in evidence, and the inferences which are reasonably deducible from 
that evidence and those exhibits. 
You are instructed that if the Judge has said anything, or done anything, 
that has suggested to you that he is inclined to favor the claims or position of 
either party, you will not permit yourself to be influenced by any such suggestion. 
I have not expressed, nor intended to express, nor have I intimated, or intended 
to intimate, any opinion as to what inferences should be drawn from the evidence 
adduced. 
If any expression of mine has seemed to indicate an opinion relating 
to any of these matters, I instruct you to disregard it. 
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If, in these instructions, any rule, direction, or idea, be stated 
in varying ways, no emphasis thereon is intended by me, and none must 
be inferred by you. For that reason, you are not to single out any certain 
sentence or any individual point or instruction, and ignore the others. But 
you are to consider all the instructions, andas a whole, and to regard each 
in the light of all the others. 

In determining the issues of fact submitted to you, you will consider 
and weigh the testimony of all the witnesses who have testified at this trial, 

229 all of the exhibits which have been put in evidence, as well as all 
the circumstances concerning which testimony has been given. 

You are the sole judges of the credibility of witnesses. It is for you 
to decide whether to believe any witness and the extent to which any witness 
should be credited. 

In determining whether to believe the testimony of any witness and 
in weighing the testimony of any witness you may consider the behavior of the 
witness on the witness stand, the witness’ manner of testifying, whether the 
witness impressed you as a truthtelling individual, whether the witness impressed 
you as having an accurate recollection, whether the witness had an opportunity 
for observing the details concerning which the witness testified, whether the 
witness hag made any contradictory statement, whether the witness had any 
motive for not telling the truth, and you may also consider the interest of the 
witness, if any, in the outcome of the case in determining, what weight to 
attach to the testimony of any witness. 

If you find that any witness deliberately testified falsely as to any 
material fact concerning whichthe witness could not reasonably have been 
mistaken, then you may, if you see fit, disregard the entire testimony of such 
a witness. 

230 It appears that one of the witnesses in this case has a criminal record. 
The fact that a witness! has a criminal record may be considered by you in 


passing upon the credibility of the witness. You have a right to reach the 
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conclusion that a witness who has a criminal record is not to be believed to 
the same extent as a person whose record is unblemished. The matter is 
entirely within your discretion, however. You havea right to believe the 
witness if you find that he is telling the truth. 
The party who asserts the affirmative of an issue must carry the 


burden of proving it. Such burden of proof is satisfied by a preponderance 

of the evidence, which, however, is not necessarily determined by the greater 
number of witnesses testifying to a particular state of facts. It means that 
the testimony on behalf of the party carrying the burden must have greater 
weight, in your estimation, have a more convincing effect, than that opposed 
to it. 

If you believe that the testimony on any essential point is evenly 
balanced, then your finding as to that point must be against the party carrying 
the burden of proof. 

A party has succeeded in carrying his burden of proof on an issue of 
fact if the evidence favoring his side of the question is more convincing than 
that tending to support the contrary party. 

231 In the course of these instructions I will have occasion, several times, 
to use the word "negligence, " and what does negligence mean? 

Negligence is the doing of some act which a reasonably prudent person 
would not do, or the failure to do something which a reasonably prudent person 
would do, actuated by those considerations which ordinarily regulate the con- 
duct of human affairs. 

Negligence is the failure to use ordinary care in the management of 
one's property, or of one’s person. 

Negligence, however, is not an absolute term, but it is a relative 
one. The conduct in question must be considered in the light of all the cir- 
cumstances. Obviously, negligence under one set of conditions might not be 
negligence under another set of conditions. 

The standard, then, that the law sets up is that of an ordinarily 
prudent man under similar circumstances; not the standard of the extraordinarily 
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conscientious person, or of the exceptionally brilliant, gifted, or skilled 
one. 

The law does not demand such a high standard as that as a general 
standard of conduct, but only that that standard of conduct, that care, which a 
person of ordinary prudence exercises in the management of his own affairs 
in order to avoid injury to himself or to others. 

232 The amount of care or caution varies with the circumstances. It 
varies directly in proportion to the danger known to be involved in a given 
situation. 

The driver of a motor vehicle is under the legal duty to exercise 
ordinary and reasonable care in the management of the car which he is 
driving. Failure to exercise ordinary and reasonable care constitutes negli- 
gence. 

Ordinary and reasonable care is such care as would be exercised by 
a reasonable and prudent man under similar circumstances considering the 
conditions of the road or the driveway, the weather conditions, and other 
conditions then prevailing. 

It is the driver's duty to watch the road and keep his vehicle reasonably 
under proper control to meet unforeseen emergencies. 

The amount of care and caution required to be used varies in pro- 
portion to the importance of the matter and to the risks involved. 

To put this in another way: the amount of care and caution required 
by the law increases with the importance of the matter and the risk that 
reasonably could be foreseen. 

In this case, it having happened on a private driveway, we have a 
situation that is a little out of the ordinary. You have seen, in some of these 
photographs that have been introduced in evidence, certain signs that were 

233 apparently put up by the hospital. 


If you are on a public street or highway and there is a sign that requires 


something to be done, and you fail to do it, that is negligence as a matter of law, 
because it is a violation of a motor vehicle regulation. _ 
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The same does not apply in this case where this happened on 
private property. The mere failure, if there was a failure, by the defendant 
to observe any sign that might be there, would not be negligence as a matter 
of law. Insofar as these signs are concerned, you may consider them to the 
extent that you feelthey may warn someone that a dangerous situation exists, 
and you may consider, then, whether, in view of that, /the person took the 
same care that an ordinary prudent person would under the same circumstances. 
Not only must the defendant be negligent to be liable in this case, 
and subject to what I will have to say about contributory negligence, but in 
order for the plaintiff to recover the negligence of the |defendant must be the 
proximate cause of the accident. 
The proximate cause of an injury or accident|is that cause which, in 
a natural and continuous sequence, unbroken by any efficient intervening 
cause, produces the injury, and without which the result would not have 
occurred. It is the efficient cause, the one that necessarily sets in operation 
234 the factors that accomplsih the injury. It may operate directly or by 
putting intervening agencies in motion. 
This does not mean that the law seeks and recognizes only one 
proximate cause of an injury or accident consisting of only one act, one 
element of circumstance, or the conduct of only one person. 


To the contrary, several factors. For example, the acts or omis- 


sions of two or more persons may work concurrently as the efficient cause 
of an injury, and in such a case each of the participating acts or omissions 
is regarded in law as a proximate cause. 
In this case both parties have the same duty as far as using due care 
is concerned. The law imposes upon the operator of any vehicle using a 
driveway, and upon a pedestrian, the same duty, each|to exercise ordinary care. 
These duties are reciprocal. 
The vehicle operator shall exercise ordinary care so as to avoid 
injuring others, and the pedestrian shall exercise ordinary care so as to 
protect his own safety. 
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The burden is upon the plaintiff to prove by a preponderance of 
the evidence that the defendant was negligent, and that such engligence was 
the proximate cause of the injury to the plaintiff. 

235 You are instructed that you may not guess or speculate as to the 
existence of any fact in this case. You must base your finding solely upon 
the evidence that has been adduced before you and upon any inferences reas- 
onably deducible therefrom. 

Now we come to the question of contributory negligence. First of 
all, what is it? 
Contributory negligence is negligence on the part of a person who 


has been injured which, combining in some degree with the negligence of 


another, helps in proximately causing the injury of which the former com- 
plained. 

One who is guilty of contributory negligence may not recover from 
another for the injuries suffered. In other words, the defense of contribu- 
tory negligence is a defense, if it is established, to any charge of negligence. 

The reason for this rule is not that the fault of one justifies the 
fault of the other, but simply that there can be no apportionment of blame 
and damage among the participating agents of causation. 

Contributory negligence, as it has been defined, connotes negligence 
on the part of both the plaintiff and the defendant combining to proximately cause 
the injury. 

Not only is the plaintiff precluded from recovery if he is guilty of 
contributory negligence, but the plaintiff may not recover if the injury was 

236 proximately caused by his sole negligence. 

You are instructed that contributory negligence, however, is an 
affirmative defense, and the burden in this case is upon the defendant to prove 
by a preponderance of the evidence, not only that the plaintiff was negligent, 
but also it must prove that such negligence was a contributing or proximate 
cause of the accident: And if the defendant fails in either one of these respects, 
it cannot maintain the charge of contributory negligence. 


Of course, evidence on behalf of the plaintiff as well as on behalf 
of the defendant may be considered on this issue. 

I, under the foregoing instructions, you find, first, that the de- 
fendant was negligent, and that his negligence was the proximate cause of the 
injury, and if you further find that the plaintiff was not contributorily negligent, 
and that his contributory negligence was not the proximate cause of the injury, 
then you will go on and consider the question of damages. 

You shall be guided in your consideration of damages by the rule that 
it is your duty to fully and fairly compensate the plaintiff for the injuries and 
losses that you find he sustained and that were proximately caused by the 

237 negligence of the defendant, and assuming you find that the plaintiff 
was not contributorily negligent. 

If you decide for the plaintiff, the damages to| which he would be 
entitled in this case are of two types: namely, special damages and general 
damages. You don't return two verdicts; they are all put in one verdict. 


Special damages are given to compensate a person for the moneys 
which he actually was caused to spend, or was obligated to spem, or will 
be caused to spend in the future, as a result of the injuries sustained and 
proximately caused by the defendant's negligence. 


Your award for this element of damages would include compensation 
for such items as the reasonable value of the necessary medical care and 
treatment that the plaintiff received and will receive for his injuries, the 
cost of medicines and drugs which he will be caused to| purchase in the future, 
and he is also entitled to be compensated for the time which he lost from his 
employment. 

General damages are to compensate the plaintiff for the physical 
injuries that he sustained, and the consequences and effects thereof as a 
result of the defendant's negligence. 

Again, your award for this element of damages must be in the sum 
of money that will fairly and reasonably compensate him. 


72 


238 Ih arriving at a figure for this portion of the award you are at 
liberty to consider as elements thereof the following things: the physical 


pain and mental anguish suffered by the plaintiff, the intensity and duration 
of this pain and suffering, the nature and character of the injuries sustained, 


loss of rest suffered, and whether the nature of the injuries were incapacita- 
ting in their character and whether they are likely to incapacitate the plaintiff 
in the future. 

: You may also consider from the evidence whether the plaintiff's 
injuries are only temporary, or are they permanent in character. 

From any and all of these elements you will resolve what amount of 
money will fairly compensate the plaintiff for his injuries and losses. 

You are instructed that it is not necessary for ithe plaintiff to have 
introduced evidence as to the monetary value of any pain suffered or disability 
suffered by him, the plaintiff, but it is only necessary that he snould prove 
to you the nature and extent of such injury, pain, suffering, and disability, 
if any, and it is for you, the jury, using your own judgments and experience, 
to estimate the monetary value of such pain, suffering, or disability. 

239 To summarize, under the instructions that the Court has given you, 
you will first consider the question of whether or not the defendant was neg- 
ligent, and whether his negligence was the proximate cause of this accident. 

If you should decide that he wasn't negligent, that would end your 
consideration of this case and you would bring in a verdict for the defendant. 

If you should decide that he was negligent, and his negligence was 
the proximate cause'of the accident, you would next take up and consider 
whether, under the instructions the Court has given you, the plaintiff was 
contributorily negligent, and, if so, whether his contributory negligence was 
a proximate cause of the accident. 

Should you,! on that point, find that he was contributorily negligent, 
that that was a proximate cause of the accident, you would then bring ina 
verdict for the defendant. 


73 


But if you should, upon reaching that point, decide he was not 
contributorily negligent, you would then go on to consider damages as the 
Court has instructed you. 

Iam sure, by this time, you know that you don't bring in one amount, 
if you find for the plaintiff, for special damages, and one for general damages, 
but you bring in a lump sum that would cover everything. 

240 Does either party have anything to say before I send the jury out? 

MR. SHORTER: Nothing, Your Honor. 

THE COURT: You may come to the bench, Mr. Schwartz. 

(At the bench:) 

MR. SCHWARTZ: In order to preserve the point, I want to point out 
that I renew my objection to Your Honor's failure to direct a verdict in accord- 
ance with the defendant's Instruction Number 1. 

ITalso want to call attention to defendant's Instruction Number 2, 
part of which is covered by Your Honor's general charge. The general 
charge did not include, if my memory is correct, any statement to the effect 
that -- I'm in error. Iam speaking about Instruction Number 3. 

THE COURT: All right. 

MR. SCHWARTZ: Did not include any instruction to the effect that 
no inference of negligence whatever arises from the mere fact that an 
accident occurred in the driveway, nor can you infer from the mere fact 
that this accident happened that either party to this action was negligent. 

With respect to Instruction Number -- 

THE COURT: Iam willing to instruct the jury that no inference of 


negligence arises from the happening of the accident, | either on the part of 


the plaintiff or the defendant. 

241 MR. SCHWARTZ: From the mere happening of the accident; yes, 

Your Honor. 
With respect to Numbers 5 and 6, it is my understanding that 

Your Honor did not intend to instruct them on those questions, and, of course, 
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you didn't include any instruction on 5 or 6, and, of course, I object to 
Your Honor's failure to include 5 and 6. 

I think Your Honor covered, in your general charge, my requested 
Instruction Number 7, but you did not cover it all, and I understood from 
your earlier comment you did not intend to specifically deal with matters 
requested in my -- my requested instruction Number 8, so I renew my 
objection. 

THE COURT: All right. 

(In open court:) 

THE COURT: Ladies and gentlemen of the jury, the mere fact that 
any accident happens in an of itself fails to raise any inference of negligence, 
either by the plaintiff or defendant. In other words, you cannot simply infer 
that because there was an accident either the plaintiff or the defendant was 
negligent. 

As a matter of fact, you start out with the assumption that they 
both used due care, and then you determine the issues under the instructions 
that I have given you. 

242 You should approach the issues of this case as men and women of 
affairs in the manner in which you would approach any important matter 
that you would have occasion to determine in the course of your every day 
business. 

Consider it in the jury room deliberately and carefully in the light 
of all the instructions which I have given you, and use the same common 


sense, and same intelligence, that you would employ in determining any 


important matter that you have to decide in the course of your own affairs. 

As you know, of course, your verdict must be unanimous. 

When you first reach the jury room you will elect a foreman or 
forewoman to preside over your deliberations and announce your verdict. 

If you should desire any of the exhibits which have been received 
in evidence, you may notify the marshalandthey will be sent in to you. That 
includes the maps or any photographs. You may now retire and consider your 
verdict. * * * *x* * * *x* * * 
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THE DEPUTY CLERK: Will the foreman please rise? 

Mr. Foreman, has the jury agreed upon a verdict ? 

THE FOREMAN: Yes, sir. 

THE DEPUTY CLERK: Do you find for the Plaintiff or for the Defendant. 

THE FOREMAN: For the Plaintiff. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: Total amount of $16, 500. 00. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
you find for the Plaintiff in the total amount of $16, 500. 00, and that is your 


verdict so say you each and all. 
*x* * 


[Filea June 3, 1960] Civil No. 257-58 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 31st day of May, 1960, 
before the Court and a jury of good and lawful persons of this district, to wit: 
John D. Roper Herbert R. McPherson 
Mary C. Zitney Goodwin W. Miller 
Myra C. Mobley Kenneth| D. Marzahin 
Barbara R. Lingen Robert P. Jones 
Duncan Burgoyne Patricia P. Lambert 
Maxine T. Smith Edward G. Dixon, Sr. 
who, after having been duly sworn to well and truly try the issues between 
Prince Albert Smith, plaintiff and Robert Lee Steward, defendant, and after 


this cause is heard and given to the jury in charge, they upon their oath say this 
3rd day of June, 1960, that they find the issues aforesaid in favor of the plaintiff 
and that the money payable to him by the defendant by reason of the premises is 
the sum of Sixteen Thousand, Five Hundred ($16, 500. 00) dollars. 
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WHEREFORE, jit is adjudged that said plaintiff recover of the said 
defendant the sum of __ together with costs. 
HARRY M. HULL, Clerk, 


By /s/ Alan B. David, 
Deputy Clerk. 
By direction of 


Judge George L. Hart, Jr. 


[Filed June 11, 1960] Civil Action No. 257-58 


DEFENDANT'S MOTION FOR JUDGMENT N. 0. V. AND FOR 
A NEW TRIAL 

The defendant, Robert Lee Steward, moves the Court as follows: 
(} To set aside and vacate the verdict and judgment entered herein and to 
enter a judgment for the defendant notwithstanding the verdict, in accordance 
with the defendant's motion for a directed verdict and Rule 50-(b) FRCP, and 
(Il) To set aside and vacate the verdict and judgment and to grant the defendant 
a new trial, and for reasons, therefore, the defendant states: 

(1) The Court erred in the admission of evidence; 

(2) The Court erred in refusing to admit in evidence the statement 
of Melvin Bowie (Plaintiff's Exhibit No. 20); 

(3) The Court erred in refusing to grant defendant's requested instruc- 
tion No. 5; 

(4) The Court erred in refusing to grant defendant's requested instruc- 
tion No. 6; 

(5) The Court erred in refusing to grant defendant's requested instruc- 
tion No. 8; 

(6) That the verdict of the jury was contrary to the evidence; 

(7) The verdict of the jury was contrary to the weight of the evidence; 

(8) That the amount of the verdict was grossly excessive and uncon- 
scionable; 
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(9) That the jury disregarded the Court's instructions; 
(10) That the verdict of the jury was influenced by prejudice and 
sympathy; 
(11) And for other errors committed by the Court and jury. 
/s/ Alfred M. Schwartz 


1420 New York Avenue, N. W. 
Washington 5, D. C. 
Attorney for Defendant. 


* * * *€* * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PRINCE ALBERT SMITH, ) 
Plaintiff 


ROBERT LEE STEWARD, 


) 

) 
versus ) Civil Action No. 257-'58 

) 

) 

Defendant. ) 


Thursday, August 11, 1960 
Washington, D. C. 


Before THE HONORABLE GEORGE L. HART, JR., U. S District 
Judge, at 11:35 a.m. 
APPEARANCES: 


JOHN A. SHORTER, Esa., 
On behalf of the Plaintiff 


ALFRED M. SCHWARTZ, Esq., 
On behalf of the Defendant. 


THE COURT: All right, Mr. Schwartz. 
MR. SCHWARTZ: If Your Honor please, contrary to Your Honor's 
expectation, I shall be very brief. I shall be brief because the matters that I 


78 


want to present are very fully presented and, I think, very adequately 
presented in my written motion which I have filed for both a judgment N. o. v. 
and for motion for new trial. 

I pointed out at the very outset in my written memorandum that 
having filed both a motion for a judgment N.o.v. anda motion for a new 
trial, that under the authority of Montgomery Ward & Company against 
Duncan, that there is an obligation on Your Honor's part to rule upon both 
motions. 

THE COURT: No question about that. 

MR. SCHWARTZ: And we would ask that there be a specific ruling 
upon both motions. 

The matters that I want to direct Your Honor's attention to are set 
out in this written memorandum which I have filed and which I think fairly 
narrates the evidence and also points out the questions of law upon which I 
rely. 

* * * * * *£* * *€ € 


16 THE COURT: Well, Mr. Schwartz, I have read your memorandum 
not once, but twice, and interpreting the evidence most favorably to the 


plaintiff, I haven't any question whatever in my mind that the jury was within 
their province to find the defendant negligent and that that negligence was a 
proximate cause of the injury. The point that does give me a great deal of 
trouble is whether or not the plaintiff was contributorily negligent as a matter 
of law. That one has given me a great deal of worry, I must admit. 
*x* * * * kK * *x* * * 

MR. SHORTER: Your Honor, I will attempt to address myself to 
the particular question that you said was, at least from your own point of 
view, the burning question in the case and principal question to be resolved 
on this motion, and that is whether or not the plaintiff was contributorily negli- 


gent as a matter of law. 
* * *£ * *€ €* *& * * 
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THE COURT: Well, let me tell you what worries me about contribu- 
tory negligence: 

Let's assume that he looked. Then he goes back in and he picks up 
the ladder. There is a certain amount of it projecting in front of him and he 
walks out into this driveway, sort of a blind driveway. 

Now, is it or is it not contributory negligence, the manner in which he 
walked out with that thing, whether he looked before or whether he hadn't looked 
before. That's what worries me. I'd like for you -- you remember this case 
was tried more than two months ago and I have heard a hundred cases since 
then and more with motions. Exactly what was the testimony as to the method 
of his carrying that ladder and going out, considering it most favorably to the 
plaintiff. 

* * *£ * *€* *€* € & 


THE COURT: This is what puzzles me: When this man, after he looks, 
it is going to take him an appreciable length of time, a matter of seconds, to 


go back and pick up that ladder and get it under his arm and come out again and 
the distance from the entrance driveway to this place is not great in any event. 
Now, the question is, when you pick up a ladder and start out and stick 
it four feet into this driveway, this is a place where the man is familiar with; 
he's worked around there all the time, and you are going to have at least three 
21 feet of ladder stuck out into the -- to the driveway before he is ina 
. Position to look again and see whether anything's coming. 
MR. SHORTER: That is true, Your Honor. 
THE COURT: Do you follow me? 
MR. SHORTER: I follow you. 
THE COURT: Now that worries me very much, if that isn't contribu- 
tory negligence, his looking previously, even though he looked good -- and I 
assume he did look good -- is ineffective to protect him; when he goes back 
in several seconds elapses before he picks up a ladder and|sticks four feet 
out there. In other words, I sort of have the feeling that the only possible safe 
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way for him to have done -- gotten this ladder across this areaway would 
have been to have gotten it by the front end, dragged it to the door with nothing 


sticking out into the driveway, to have looked to see whether anything was 

coming, and then to have moved the ladder forward or to have proceeded dragging 
it across, and I have a hard time seeing that any other conduct under the particular 
situation here would not have been negligent. 

MR. SHORTER: But that, I think, is the crux of it, Your Honor, 
because Your Honor has cited what as a matter of hindsight would have been 
the best thing for him to have done in order to protect himself but the question 
really is whether or not, carrying it in the fashion that he did, was unreasonable 

22 under the circumstances. 

Now, Your Honor ~- 

THE COURT: Not was unreasonable; was negligent. 

MR. SHORTER: Yes, wasn't something that a reasonably prudent 
person -- 

THE COURT:' Now, he isn't an itinerant workman who's never been 
here before. He's been across that place dozens of times and it's a very 
dangerous place. Asa matter of fact, I think an action might have lain against 
the hospital of negligence for just maintaining a thing like this. 

MR. SHORTER: Well, let's, for the sake of carrying Your Honor's 
thinking further, assume that a person that's going through that door was ina 
wheel chair and there are certainly wheel-chair patients going back and forth 
from the emergency room to the x-ray room. 

Now, given that sort of condition, a wheel chair, the front of a wheel 
chair would have projected out before the person in the chair himself could 
have seen -- 

THE COURT: That is true and I think a person -- applying the same 
standards here -- a person in a wheel chair who knew of this situation -- 

MR. SHORTER: Knew there was a driveway. 

THE COURT: And knew the very setup of this driveway, which to me 
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is one of the most dangerous conditions I have ever seen -- and how in the 
world Casualty Hospital permitted it to exist, I don't know, they ought to 
have been -- may be they couldn't have changed the building but 
they certainly could have posted a guard there or something. This is really a 
tremendously dangerous situation. I should think even 4 person in a wheel 
chair who knew about this situation would have almost been required, before 
pushing themselves out there, to get somebody to come and look for them. 
I can hardly conceive of amore hazardous situation than this whole thing 
presents. 
MR. SHORTER: Well now that, Your Honor, calls to mind a case -- 
and I'm certain you might remember it. It's this case where there was 
some construction going on in the street and the owner and the -- the owner 
of the building and the person who was doing the construction, constructed 
this boardwalk, some sort of temporary walkway, while|the street was being 
paved. 
Now, persons using the street, or walking on that side of the street, 
had to use that boardwalk. There was no other place for them to walk safely. 
I mean, to walk to get to where they were going. 
Now, a person walking on there could see perhaps a damaged con- 
dition there and I think the board or the railings were weak, and the plaintiff 
walked across there and fell and then the argument was made that he was 
contributorily negligent; and I think that the Court in meeting that contention 
said that, well, this was the only way that the person could get this, get to 
where he was going. 
THE COURT: Well, I'm not saying that he was |simply negligent in 
using the thing at all but I say that in knowing, having knowledge, of the 
terrific hazard that did exist, it then became incumbent upon him to use an 
extraordinary degree of care to not be hurt in this situation, and I just can't 
help but feel that, using the testimony most favorable to him, sticking four feet 
of a ladder out there, and it would have to be, from the looks of that picture, 
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certainly better than three, maybe three, and three and a half, holding it in 
that fashion, before he could even see whether anything was coming. 

Well, it seems to me it could be contributory negligence as a matter 
of Jaw. As Isay, I have no question about the jury, correctness of the jury's 
decision that the defendant was negligent. 

Mk. SHORTER: Well, does Your Honor -- does the picture show that 
the door was recessed? 

THE COURT: Well, the door, now looking at the picture, so if this 
thing goes to the Court of Appeais they will know what it is we are talking 
about, Plaintiff's Exhibit Number 3. 

MR. SCHWARTZ: The plat shows how it's recessed anyway. There 
was a plat view of it that showed the measurements and all. 

THE COURT: Well, the right hand door which is not the door he 
was coming out of, looking at Plaintiff's Exhibit 3, is recessed back quite 
a bit, from this photograph. The left-hand door is recessed some but not 
nearly so much. 

But where the crux of the thing comes in, I don't think the recession 
has too much to do with it, but there is a little, sort of a guard rail, on 


either side which I have forgotten how wide it was, but it was, as I remember 
it, not wide enough for a person to really walk on, and therefore a car could 
-- would be about eight to ten inches from the wall where the man could first 
see. 


You all come up here and look at this picture. You see what I'm 
getting at. You see here the car runs in here. (Indicating to Mr. Shorter) 
That was just wide enough for a car to get through as I understand it. Now, 
until his eye gets beyond that point, he can't see anything. Now, when his 
eye gets to that point, there will be approximately three feet of ladder stick- 
ing out here when he can first see it. 

MR. SHORTER: But, Your Honor, I think Your Honor's premise 
would be more sound if, as a matter of fact, the door opened right into the 
area -- opened just where the car was passing. 
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Now, you have to visualize this: You have that drive -- you have 
that recess and you also have this little blocked area that is the untraveled 
portion of the highway that the ladder goes across and is visible for that period 
of time before the driver gets there. 


THE COURT: Well now, in my way of thinking, jany door itself is of 
unimportance in this situation. The same situation would apply if it had just 


26 been a sort of an areaway with no doors in it atall. I mean by a door 
across the passageway, the walkway. The door across there doesn't mean 
anything as I see it. It's a question of when anybody traversing it can first 
see whether anything's coming; and that is determined by the wall alongside the 

” @riveway on that side, the wall that runs parallel with the driveway, and when 
he's carrying a ladder sticking out four feet in front of him, he cannot possibly 
see another automobile, automobile or anything else, coming out there until 
he is, well, until after he's stuck it out in the actual driveway approximately, 
at least three feet. 

MR. SHORTER: Well, see, Your Honor is looking at this in terms of 
tae circumstances of the plaintiff and not looking at it in terms of the concomitant, 
or the, perhaps the greater duty resting on behalf of the defendant because -- 
THE COURT: Well, Iam assuming that the defendant is negligent. 
MR. SHORTER: All right, Your Honor. 
THE COURT: We assume that. I'm saying that the jury was perfectly 
justified in holding that this defendant was negligent. 
MR. SHORTER: The way that doorway is constructed, ‘Your Honor, 
that ladder would go across an untraveled portion of that highway before it 
could be struck. 
Now, the plaintiff, if he goes out of the door with that ladder, there is 
27 something immediately passing, immediately, the distance that that 
ladder goes on that untraveled portion of the highway would permit the vehicle 
to go by. 
Now, he certainly can, by the process of calculation, assume that by 
the time the four inches gets out there -- the four feet gets/out there -- he 
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himself would be out there, and there is no way possible that that ladder can 

be struck if a car is coming up there, using due care, without him having seen 
it or before he gets out there to see it, Your Honor, if Your Honor can visualize 
what Iam trying to say. 

THE COURT: Well, I visualize what you are trying to say but I don't 
think that's true. What was the testimony as to the distance from the street to 
this doorway? There is a plat in here somewhere on it. Is it in this file? 

MR. SHORTER: 87-1/2 feet approximately. 

THE COURT: How much? 

MR. SHORTER: 87-1/2 feet approximately, looking at a rough drawing 
that I have here. 

MR. SHORTER: An investigator made some measurements on it. 

MR. SCHWARTZ: I think that would be approximately correct without 
checking. That is from the street to the door. 

MR. SHORTER: Yes, I think it is, or -- 

(Discussion sotto voce by counsel at counsel table. ) 

MR. SHORTER: It would be about 102 or -3 feet, Your Honor. 

28 MR. SCHWARTZ: From the doorway, I thought it was approximately 
100 -- (Discussion sotto voce by counsel at counsel] table) 

MR. SCHWARTZ: From the doorway, is that what Your Honor had -- 
your inquiry awas, (sic) from the doorway? 

THE COURT: To the entrance of the driveway. 

MR. SCHWARTZ: Oh, to the entrance of the driveway would be -- 
(Discussion sotto voce by counsel at counsel table) 

MR. SHORTER: About 89 feet. 

MR. SCHWARTZ: To the curb, to the curb. 

THE COURT: Well, if there is a car going even ten miles an hour, it 


goes about 15 feet a second, it takes very few seconds for it to get up to that 
point and for a man to go out there and look, walk back, pick up a ladder, get 
it secured under his arm, walk back again, again it is going to take many seconds. 
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This is a very difficult case, very difficult. 

Itell you, my feeling is that this plaintiff is guilty of negligence as 
a matter of law. I may say, Ifelt that way at the time of the trial and Mr. 
Schwartz has cited cases which indicate that feeling that way, I should have 


granted a directed verdict. However, our Court of Appeals, in order to avoid 
retrying cases where they disagree with the trial Court on|these matters, has 
admonished us to take the verdict, or they think it more desirable to take the 
verdict so that if they reverse us, the case doesn't have to be tried all 
Over again. So, for that reason, and due to my strong ae about this 
dangerous situation, plaintiff's knowledge of it, and the manner in which he 
stuck that ladder out in front of him, I will hold that under/the evidence inter- 
preted most favorably to the plaintiff, he was guilty of contributory negligence 
as a matter of law, and I will grant a judgment for the defendant N.o.v., and 
I hope you will take it up to the Court of Appeals because Ijam not dead certain 
I'm right, but that is the way I feel about it. 
MR. SCHWARTZ: Will Your Honor also act on the motion for new trial? 
THE COURT: Well, of course, that's denied. 
MR. SCHWARTZ: That is denied. I thought Your Honor might pass on 
the question of the amount of damages too. 
THE COURT: No. 
MR. SCHWARTZ: That is involved too. 
THE COURT: No. 
MR. SCHWARTZ: I'll present the order tomorrow, Your Honor. 
THE COURT: All right. 


(Thereupon, at 12:28 o'clock p. m., hearing on the above-captioned 
cause was concluded. ) 


[Filea August 12, 1960] 


JUDGMENT FOR DEFENDANT N. O. V. 

Upon consideration of defendant's motion for judgment in favor of 
the defendant notwithstanding the verdict and for a new trial, and the legal 
questions raised by defendant's motion for a directed verdict being reserved 
by Rule 50(b) FRCP, and the Court having now determined that the defendant's 
motion for a directed verdict in favor of the defendant should have been granted, 
it is by the Court this 12th day of August, 1960, 

ORDERED that the verdict of the jury in favor of the plaintiff and the 
judgment entered thereon be and the same is hereby set aside, and that judg- 
ment is hereby entered in favor of the defendant, and the defendant Robert Lee 
Steward shall recover from the plaintiff Prince Albert Smith his costs, and that 
defendant's motion for a new trial is denied. 


/s/ George L. Hart, Jr. 
Judge 


Seen: 


/s/ John A. Shorter, Jr. 
Attorney for Plaintiff. 


[Filed August 31, 1960] 
NOTICE OF APPEAL 

Notice is hereby given that Prince Albert Smith, plaintiff above named, 
hereby appeals to the United States Court of Appeals for the District of Columbia 
Circuit from the order setting aside the verdict of the jury in favor of said 
plaintiff and entering judgment in favor of the defendant, Robert Lee Steward, 
entered in this action on the 12th day of August, 1960. 

Dated: August 31, 1960. 


/s/ Curtis P. Mitchell 
Attorney for Appellant 
508 Fifth Street, N. W., 
Washington 1, D. C. 
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APPELLEE'S COUNTER-STATEMENT OF QUESTION PRESENTED 


By this statement of the question presented, appellant seeks to 
limit the review by this Court to the ground upon which the trial Court 
set aside the jury's verdict in Appellant's (Plaintiff's) favor and 
granted Appellee's (Defendant's) motion for a judgment n.o.v., 


namely, that the Appellant's injury as a matter of law was proximately 


caused by his own contributory negligence. 
The true questions are: 


FIRST: Did the evidence require a directed verdict anda 
judgment n.o.v. in favor of the Appellee because of the absence of 
substantial evidence of Appellee's negligence or of proximate cause; 
or because the evidence established as a matter of law that Appellant's 
injury was proximately caused by his sole or contributory negligence; 
or upon any other ground legally sufficient to sustain the action of the 
trial Court ? 


SECOND: | Did the Court err in refusing to grant Appellee's 
requested instructions numbered 5 and 6 relating to unavoidable ac- 
cidents? 


THIRD: Did the Court err in refusing to charge the jury 
upon the specific obligation of the Appellant to look observantly for his 
own safety as requested in Appellee's (Defendant's) instruction 
numbered 8 ? 
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SUMMARY OF ARGUMENT 
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COUNTERSTATEMENT OF THE CASE 


Appellee does not believe that the filing of a Cross-Appeal is re- 
quired in order to bring into review by this Court errors of the Court 
below prejudicial to the Appellee, so as to authorize this Court to remand 
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for a new trial in the event it should be adjudged that the entry of 
judgment n.o.v. was erroneous. Appellee, however, out of an abundance 
of caution, filed a.Cross-Appeal in order to assure a review of these 
matters if the evidence presented a submissible case for the jury. 


The plat of the hospital buildings and area, and the photographs 
received in evidence, show that the Emergency Hospital, then located 
on New York Avenue, N.W., was composed of two buildings connected 
by a passage at the second floor level through an overhead arch but 
separated on the ground by a driveway not quite eight feet wide (accord- 
ing to the plat 7 feet, 11-3/8 inches - Plaintiff's Exhibit #1), into which 
vehicles entered from New York Avenue. The west building was known 
as the main building and the east building as the Xray department. The 
door opening, through which the ladder was thrust forward by Appellant 
as he walked approaching the doorway of the main building, is located 
approximately 50 feet from the front of the main building and not 
approximately 87 1/2 feet, as stated on page 3 of Appellant's brief. 

The measurement shown on the plat drawn to scale (Plaintiff's Exhibit 
#1) shows the distance from the center point of the door to the front of 
the building as 53\feet 6 inches. The total distance from the same center 
point of the door to the north end of the New York Avenue sidewalk is 
shown by the plat as 86 feet 6-5/8 inches, and from the north end of 

the New York Avenue sidewalk to the New York Avenue curb as 18 feet 
2-3/8 inches. (See Plaintiff's Exhibit #1). 


The Appellant, an employee at the hospital for more than twelve 
years, was told to put a light bulb in the Xray room. To do this, he 
obtained a 12-foot step-ladder and a light bulb from the boiler room 
located in the main building, put the ladder under his arm and walked 
toward the door leading to the driveway separating the two buildings. 


The door in the main building at the driveway was recessed 2 feet 1 


inch from the east wall of the main building and approximately 3 feet 
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from the driveway. The door opened into the main building1 Appellant 
reached the door, set the ladder down inside the building, pulling the 
door toward him to open it. Appellant testified that he walked out into 
the driveway to see if anything was coming, the door closing behind him. 
He testified he saw nothing (J.A. 22). He reopened the door, went back 
into the building, picked up the ladder, reopened the door and again pro- 
ceeded toward the driveway with the ladder under his left arm with part 
of the ladder extending out in front of him. He testified at One point that 
the ladder protruded three feet in front of him and, at another point, he 
testified that he was at the middle of the 12-foot ladder. His witness, 
Christian, placed him midway of the 12-foot ladder (J.A. 42). He was 
moving, going through the doorway (J.A. 27) with his feet in the doorway 
(J.A. 26) when the end of the ladder, projected out ahead of |him, collided 
with the left front fender of the Appellee's automobile (J.A.|44). Appel- 
lant never saw the vehicle with which his ladder collided (J/A. 18). He 
claimed that the collision broke the ladder and caused him to fall. Al- 
though Appellant testified he did not hear the sound of the vehicle before 
the collision (J.A. 27), yet, one coming out of the door to this particular 
driveway would hear a vehicle coming up the driveway (J.A. 34). The 
door had an automatic closer. However, the door could be kept open by 
pressing one's foot on a peg on the door which would set and hold the 
door open and in place (J.A. 41). The Appellant did not stabilize the 
door by use of said door-stop provided on the door for this purpose, but 
kept the door open by his positioning the 12-foot ladder against the door 
and moving forward with the ladder thrust out in front of him (J.A. 23-24). 
He carried the ladder in his left hand so that his body was necessarily 
between the ladder and the door after it was opened. He also stretched 
out his arm to hold the door open as he propelled the ladder |through the 
door opening (J.A. 24). 


1 Because said door is so recessed from the driveway and does not open out 
into the driveway, a person or object moving through or from the tha is not 


visible to anyone in an automobile proceeding up the driveway until 
or object has emerged into the driveway. Also see photographs (Pl 
Exhibits No. 5 and No. 6). 


t person 
tiff's 
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The Appellee moved below for a directed verdict in his favor at 
the close of the Appellant's case and, again, after both sides had com- 
pleted their testimony and rested. The Appellee also submitted in writing 
his requested instruction No. 1, for the Court to direct a verdict in his 
favor. Appellee's motions and his requested instruction for directed 
verdict were denied. Later, after a verdict by the jury in favor of the 
Appellant, the Court determined, upon reconsideration of the matter, 
that a directed verdict for Appellee should have been granted. Accord- 
ingly, the Court set aside the verdict and judgment in favor of the Appel- 
lant, and entered judgment for the Appellee upon Appellee's motion for 
judgment n.o.v. Appellee'’s grounds for the directed verdict were 
(1) there was no sufficient evidence that the Appellee was negligent, 
and (2) there was no sufficient evidence that Appellant's injuries were 
proximately caused by any negligence of the Appellee; and (3) the evi- 
dence established that the Appellant's injuries were proximately caused 
by his sole negligence or contributory negligence (J.A. 47, 63-64). 


SUMMARY OF ARGUMENT 


Point One: The Court properly granted Appellee’s motion for 


judgment n.o.v., because Appellant's injuries were not proximately 
caused by any negligence of Appellee but by Appellant's sole or con- 
tributory negligence. 


Point Two: |The Court erred in rejecting Appellee's requested 
instructions numbered 5 and 6 relating to unavoidable accidents. 


Point Three: The Court erred in rejecting Appellee's requested 
instruction numbered 8 pertaining to Appellant's duty to look. 


ARGUMENT 
I 


THE COURT PROPERLY GRANTED APPELLEE'S MOTION 
FOR JUDGMENT N.O.V., BECAUSE APPELLANT'S IN- 
JURIES WERE NOT PROXIMATELY CAUSED BY ANY 

NEGLIGENCE OF APPELLEE BUT BY APPELLANT'S SOLE 
OR CONTRIBUTORY NEGLIGENCE. 


Appellant's Pretrial Statement claimed that the Appellee's neg- 


ligence consisted of: (1) failure to give full time and attention to the 
operation of his vehicle; (2) unreasonable speed; (3) failure to yield 
right of way to the Appellant; (4) failure to maintain a proper lookout; 
and (5) res ipsa loquitor. ? 
Disregarding res ipsa loquitor, which obviously has no application, 
there was no evidence presented to the jury that the Appellee did not 
give his full time and attention to the operation of his vehicle; or that 
he did not maintain a proper lookout; or that the Appellant|had the right 
of way. The uncontradicted evidence showed that the Appellee observed 
the ladder as soon as it became visible on being thrust into the driveway, 
_ at which time the front of Appellee's vehicle was opposite the recessed 
and hidden doorway, where the collision occurred. Appellee immediately 
applied his brakes and brought his vehicle to an immediate stop. 


The only testimony in the case concerning speed was that of the 
Appellee and the witnesses Bowie and Christian. Appellant never saw 
the vehicle (J.A. 18 and 22). Both Appellee and Bowie testified that 
Appellee stopped his vehicle before crossing the sidewalk. é Appellee 
testified that from a full stop he then proceeded between three and 
five miles per hour (J.4. 50) and the witness Bowie testified two to 


2 Appellant's counsel conceded last clear chance was not applicable (J.A. 48). 
: An unofficial sign on the front of the Xray Building adjacent to the driveway 

and facing the New York Avenue sidewalk read "Stop. Proceed Sldwly". (See 

Photograph, Plaintiff's Exhibit No. 4). 
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three miles per hour (J.A. 60) up the driveway to the point of collision. 
Christian testified that when he saw the vehicle, it was just about at the 
arch (J.A. 31), so close that he couldn't get across (J.A. 31) and he 
stepped back (J.A. 40).4 According to the plat, the distance from the 
door opposite the point of collision to the beginning of the arch is fifteen 
feet. Christian gave his estimate of the speed of the vehicle as "approx- 
imately 10 miles an hour; no faster than that" (J.A. 31). The unofficial 
sign at the underpass portion of the driveway did not specify any speed 
limit, but simply said "Danger, pass door slowly" (See photograph, 
Plaintiff's Exhibit No. 3). A speed of between two and five miles per 
hour, or even 10 miles per hour, is slow for an automobile, by every 
standard; so that even under the most unfavorable inferences against 
Appellee, there was no evidence of unreasonable speed. Christian's 
estimate of the speed of the taxicab, "approximately 10 miles an hour; 
no faster than that", was testified to over Appellee's objection (J.A. 31). 
The vehicle was too close to Christian when he saw it to have afforded 
him opportunity for observation. In any event, if his evidence was ad- 
missible, its weight was too minimal to be deemed substantial evidence. 


Besides, the speed of the vehicle had nothing to do with appellant's 
injury, because the collision was not proximately caused by Appellee's 
speed. The proximate cause of the collision was the sudden projection 
by Appellant of part of a ladder out into the driveway from a recessed 
and hidden doorway and into the path of Appellee's vehicle at fender 
level, at the same moment that the front of the vehicle was abreast of 


the door. 


4 "Q. Now, what, if anything, did you see with respect to Mr. Smith at about 
noon on that date? A. Well, I was called down from lunch, which was on the top 
floor, to take an ambulance run, and we usually use the Xray elevator for faster 
service — the drivers — and as I was coming out of the Xray door I looked through 
the other door and saw Mr. Smith coming towards Xray, so I stepped out and I saw 
the car and I stepped back, and at the same time the car struck the ladder which 
he had, * * *" (J.A. 29) ie - 

"Q. So, the moment you saw the car, ae stepped back and simultaneously 
with stepping back, you said 'Look Out', because you saw the ladder was coming 
through the door? A. That's right. (g A. 40) 


"Q. All right. Now, the ladder came through at about the same time that you 
yelled? A. When I yelled to step back that is when something hit the ladder." 
(J.-A. 43) 
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In Berry on Automobiles (3rd Edition), Section 200, jit is stated 
that although an automobile may be traveling at a rate of speed prohibited 
by law, unless the excessive speed of the car was the proximate cause of 
an injury, the operator of the vehicle is not liable for such negligence. 


The court said in Atchison, T. & S.F. Ry. Co. v. Toops, 281 U.S. 
351, 354-5, 74 L.Ed. 896, 50 S.Ct. 281: 


"But proof of negligence alone does not entitle the plaintiff 
to recover * * *, The negligence complained of must be 
the cause of the injury. The jury may not be permitted to 
speculate as to its cause, and the case must be withdrawn 
from its consideration, unless there is evidence from 
which the inference may reasonably be drawn that the in- 
jury suffered was caused by the negligent act * * *|" 
(Citing cases). 


Also, see Laidlaw v. Sage, 158 N.Y. 73, 52 N.E. 679) (cited as 


authority by the United States Supreme Court in St. Louis, etc. Ry v. 
Mills, 271 U.S. 344, 347, 46 S.Ct. 520.). 


An act or omission cannot be regarded as the cause/of an event 
which would have happened if the act or omission had not occurred. 
Stubbs v. Edwards, 260 Pa. St. 75, 103 A.511; Madden v. United States, 
75 F.Sup. 41. 


In Belle Isle Cab Co. v. Pruitt, 187 Md. 174, 49 A.2d 537, 540, the 
Court said: 


"But even if we should assume unreasonable or excessive 
speed on the part of the taxi driver under the circum- 
stances, we are unable to find that such speed occ 
to, or was the proximate cause of the accident. * * 

These cases illustrate the principle that while questions 
of proximate cause, like questions of negligence or con- 
tributory negligence, are ordinarily decided as questions 
of fact, they may be so clear as to be determinable as 
questions of law". 


In Feiffer v. Mann, 64 App. D.C. 230, 231, 76 F.2d 1000, the lower 
Court directed verdict which was affirmed on appeal. This Court said: 
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"Defendant produced two witnesses, the truck driver 
and another, who testified to the effect that defendant's 
truck moving eastward met traffic moving west; and that 
plaintiff suddenly appeared from behind a car going west 
and stepped directly in front of defendant's truck and was 
injured; that the truck was moving at a rate of from five 
to eight miles per hour, and was stopped within a distance 
of two feet; that plaintiff was found lying within a few inches 
of the left front wheel of the truck. This testimony as to 
the position of the plaintiff was corroborated by a number 
of witnesses who came on the scene and assisted in placing 
plaintiff in a car to be taken to the hospital. 

* x cad 

"If plaintiff's theory of the case is correct, consider- 
ing the short space in which the truck could have been 
stopped, the rule of last clear chance might well be invoked; 
but, if defendant's theory is correct that the plaintiff stepped 
from behind a westbound car immediately in front of the 
truck, then there would be no room for charging negligence 
against the truck driver. That the defendant's theory is 
correct is so overwhelmingly established by the evidence, 
from the position in which plaintiff was found near the left 
front wheel of the truck, that to leave the case to the jury 
would be to permit them merely to speculate as to the 
liability of the defendant. This will not be permitted, since 
the negligence of defendant is an affirmative fact to be es- 
tablished by the plaintiff. Bennett v. Washington Terminal 
Co., 55 App. D.C. 111, 2 F. (2d) 913." 


In Faucett v. Bergmann, 57 App. D.C. 290, 291, 22 F.2d 718, a 
directed verdict for the defendant was affirmed on appeal. This Court 


said: 


‘When we examine the present record in the light 
of these principles, we are led to the conclusion that the 
lower court was correct in holding that the testimony con- 
clusively established the contributory negligence of the 
plaintiff, and did not tend to establish negligence, even 
under the last clear chance doctrine, upon the part of the 
truck driver. According to the plaintiff's testimony, he 
was walking across the street in broad daylight at a point 
somewhat distant from the corner crossing, at a time when 
the street was otherwise clear of traffic, and that he walked 
to a point in the street directly in front of the approaching 
truck when it was only 5 feet distant from him. There is 
no intimation of unusual weather conditions at the time, 
nor of defective vision upon plaintiff's part. It is clear 
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that if the plaintiff had looked in the direction of the truck 
before stepping in front of it he could not have failed to see 
it approaching him. Nor does the plaintiff offer any excuse 
for his failure to see the truck before walking in front of it. 
He testified that when he first saw the truck coming toward 
him, at a distance of 5 feet from him, he jumped toward the 
curb, that the truck barely grazed him, and that the! driver 
stopped the truck as quickly as possible. The truck was 
moving at a lawful and reasonable rate of speed, and there 
is no testimony to impeach the competency of the driver 

or the efficiency of the truck's brakes. Plaintiff ‘the ad 


that the driver failed to sound the horn, but under the ad- 
mitted circumstances that fact alone does not tend to 
relieve the plaintiff of the charge of contributory negligence, 
nor to impute negligence to the driver. For it does| not ap- 
pear from the testimony that the driver in the exercise of 
reasonable care should have foreseen that plaintiff was 
about to step in front of the truck, in time to have prevented 
the accident. Accordingly, since plaintiff's testimony es- 
tablished his own negligence, and failed to disclose negli- 
gence upon the part of the truck driver, the lower court 

was right in directing a verdict against him." 


In Boyd v. Ottenberg, 72 App. D.C. 277, 114 F.2d 20, a directed 
verdict was affirmed on appeal. This Court said: 


"This is an action brought to recover damages for 
personal injuries sustained by Donald Boyd, an infant, 
as the result of being struck by appellee's automobile. 
At the conclusion of all the evidence, the court directed 
a verdict for the defendant, and this appeal followed. 


"The testimony disclosed that the accident occurred 
on L Street, which is 31 feet 10 inches in width from curb 
to curb, between 9th and 10th Streets, N.W., Washington. 
At that point, L Street is a one-way street, and at the time 
of the accident, lines of cars were parked on each side. 
Appellee's truck was proceeding in a westerly direction 
about 18 miles an hour. A few seconds before the accident, 
the driver, observing two boys run across L Street from 
between parked automobiles, slowed down and blew hhis 
horn. As he reached a point about 75 feet from the 10th 
Street intersection, and while he was driving somewhat on 
the left or southern side of the street to avoid a car| parked 
double on the northern side, plaintiff, an infant four |years 
of age, darted out from the south side between parked auto- 
mobiles and attempted to pass in front of his truck and was 
struck by the bumper. The truck was stopped immediately, 
and the boy picked up by the driver a foot in front of the 
truck and taken to the hospital. 
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"The argument for reversal is that the jury might 
have justifiably inferred that the accident occurred after 
plaintiff had passed the center line of the street and hence 
after he had been in view of the driver for a sufficient 
length of time to have enabled the latter, in the exercise 
of due care,'to stop his truck before the collision. But a 
careful examination of the testimony satisfies us that this 
argument is wholly unsustained. It shows, we think, con- 
clusively that two older boys were playing tag in the 
streets, running in and out between automobiles and 
across the street between intersections. The driver 
saw these boys run across his path a safe distance away 
and blew his horn and reduced his speed, and then a few 
seconds later, plaintiff, who was apparently following 
them, ran immediately in front of his truck. The very 
fact that the truck was stopped without running over the 
child seems'to us conclusively to prove that the vehicle 
was moving slowly and that the driver was alert. Plain- 
tiff's case is based upon an inference which is unsustained 
from the proven facts, and the court below was correct in 
directing a verdict for the defendant." 


In Monroe v. Townsend, 308 Ky. 123, 213 S.W. 2d 803, 29 Auto 


————— 
Cases 812, the court said: 


"There is no substantial evidence in this case that 
appellant was guilty of any negligence that proximately 
caused the accident. In such cases we have held that the 
driver of the automobile is entitled to a peremptory in- 
struction. See Knecht v. Buckshorn et ux, 233 Ky. 329, 
25 S.W. (2d) 727. 


"Assuming, however, that appellant was in some 
manner negligent and his negligence was a cause of the 
accident, we are convinced that under the facts shown, 
appellee was herself clearly guilty of contributory neg- 
ligence. While ordinarily this question is a matter for 
the jury, when a finding in appellee's favor would be 
flagrantly contrary to the evidence, a directed verdict 
should be given. * * * 


''* * * While her testimony suggests she may have 
looked both'ways before proceeding into the street, the 
proven circumstances demonstrate that she could not 
have looked in the direction of appellant's automobile 
without having observed it." 
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In Slater Admr. v. Shirkey, 122 W.Va. 271, 8 S.E. 2d 897, 7 Auto 
Cases, 588, 589, the court said: 


"There is some slight confusion as to just where the 
decedent was when Miller first saw him, and when |he saw 
the Shirkey car approaching, but we do not think his testi- 
mony, or the physical facts, justify the belief that the 
Shirkey car could have been as much as a hundred land 
fifty feet away when the decedent stepped into the open 
highway, for the reason that instantly after the decedent 
saw the Shirkey car he was struck by it. It should be 
here stated that the doctrine of last clear chance is not 
involved; no contention is made with respect thereto, 
nor do we think any could be maintained under the evi- 
dence. * * * 


'" * * * We are impressed with the fact that it is 
simply a case where the deceased came from behind the 
truck into the path of a moving automobile without taking 
the precaution to look for approaching cars and thereby 
lost his life. We do not believe the testimony raises any 
doubt as to what occurred, and there being no such|doubt 


the question of whether or not the decedent was guilty of 


' 


contributory negligence is one of law for the court. 


The cases in which directed verdicts were granted because of the 
plaintiff's contributory negligence, where a plaintiff-pedestrian was 
struck by a vehicle because he had failed to look, or failed to look at 
a time when looking would be effective, or failed to look observantly, 
were stronger from the viewpoint of the plaintiffs in those cases than 
in the instant case. In this case, the Appellant was not struck by the 
vehicle; only his ladder was in collision with the vehicle.| When the 
projecting part of the ladder came in contact with the left! front fender 
of the vehicle, Appellant was still inside the building, moving with the 
ladder in the direction of the driveway, his feet in the recessed and 
hidden doorway. 


The Appellant did not use his sense of sight or hearing. What was 
there plainly to be seen and heard he never saw (J.A. 18) or heard 
(J.A. 27 and 34). 
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We think the trial court was right in holding as a matter of law 
that the Appellant's claim was barred because his injuries were proxi- 
mately caused by his own contributory negligence. We also urge that a 
directed verdict was warranted and should have been granted upon the 
additional grounds that there was no substantial evidence of any negli- 
gence by Appellee proximately causing Appellant's injuries. If the lower 
court's action inigranting judgment n.o.v. for the Appellee was correct 
because of these or any other reasons, the judgment of the lower court 
should be affirmed. 


It is the settled rule that in reviewing the decisions of a lower court, 
the judgment must be affirmed if the result was correct even though the 
lower court relied upon a wrong ground or gave a wrong reason. 3 Am. 
dur., title "Appeal and Error", Section 1008, pages 563-564; Securities 


& Exchange Commission v. Chenery Corp., 318 U.S. 80, 63 S.Ct. 454. 


I & Ul 


THE COURT ERRED IN REJECTING APPELLEE'S REQUESTED 
INSTRUCTIONS 5,6 AND 8 


Points II and II relate to the adequacy of the Court's instructions 
to the jury. Appellee presented to the Court below, in written form, 


requests for instructions, all of which were denied (J.A. 8-10). 


Among Appellee's requested instructions, denied by the Court, 
were Instructions No. 5 (J.A. 9) and Instruction No. 6 (J.A. 9-10) re- 
lating to the subject of unavoidable accident; and Instruction No. 8 
(J.A. 10) upon the specific obligation of the Appellant to have timely 
looked and to have looked effectively and observantly. The Court de- 
clined to grant these instructions and did not deal with them in his 
general charge (J.A. 64-74). When the lower court's charge to the 
jury was completed, his attention was specifically directed by Appellee's 
counsel to his refusal to charge on the subjects covered by Appellee's 
requested Instructions 5, 6 and 8 by a renewal of Appellee's objections 
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and also by pointing out that he did not deal with them in his charge 
(J.A. 73-74). 


The errors of the Court arising from his refusal to grant Appellee's 
requested Instructions 5, 6 and 8 were assigned by Appellee as Points on 
Appeal in this Court and are among the reasons for Appellee's Cross- 
Appeal. The Cross-Appeal by Appellee was taken out of an abundance 
of caution. Appellee believes that without a Cross-Appeal this Court is 
nevertheless required on Appellant's appeal to review the proceedings 
below, including the lower court's rulings on requested instructions. 


Appellee's requested Instructions 5 and 6 (unavoidable accidents) 
were taken verbatim from the Revised Standardized Instructions for the 
District of Columbia, 1959 Edition, numbered respectively 45 and 46, 
and should have been granted. 


Appellee's requested Instruction No. 8 is supported] by the follow- 


ing cases: Landfair v. Capital Transit Co., 83 U.S. App. D.C. 60, 165 
F.2d 255; Northern Pac. R.R. Co. v. Freeman, 174 U.S. 379, 19 S.Ct. 
763; Brown v. Saunders (Mun. App. D.C.) 89 A.2d 632; Brown v. Clancy 
(Mun. App. D.C.) 43 A.2d 296; Baber v. Akers Motor Lines, Inc., 94 
U.S. App. D.C. 211, 215 F.2d 843; Storrs v. Hink, 167 Md 194, 173 A.66. 


The charge of the lower court to the jury on the subject of the 
Appellant's contributory negligence was too general. The| lower court 
should have granted Appellee's specific instruction numbered 8 on the 
obligation of the Appellant to timely look and to look obsefvantly for his 
own safety. 


Pertinent to the situation here, in the case of Todd y. Gibson, 
___ Tenn. _, 9 Auto Cases 1011, 1013, the Court said: 


"The request presented the concrete question of 
fact on which the parties differed and on which the de- 
fense was predicated, that is to say, that plaintiff 
walked hurriedly from behind Elder's truck out into 
the street and into collision with defendant's automobile. 
Merely charging the law of contributory negligence in 
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general terms was not sufficient especially where, as 

in this case, the facts present a narrow and doubtful con- 
troversy. Hart v. State, 158 Tenn. 510; Memphis Rail- 
way v. Newman, 108 Tenn, 666; Railroad v. Edgerton, 

98 Tenn. 542. We are of the opinion that the defendant 
was prejudiced by the court's refusal to charge the re- 
quest to the jury." 


In the case of Montgomery v. Virginia Stage Lines, 89 U.S. App. 
D.C. 213, 214, 191 F.2d 770, this Court said: 


'"* +) * General instructions on negligence and 
proximate cause became insufficient in the face of re- 
quests that ithe court be more specific on an important 
phase of defendant's obligation to passengers for the safe 
stowage of baggage, since the alleged oes resulted 
from the fall of baggage. 


"* * * It has long been the rule that, as against a 
mere general or abstract charge, a party is entitled to 
a specific instruction on his theory of the case, if there 
is evidenceito support it and if a proper request for such 
an instruction is made. * * *" Chicago & N.W. Ry. Co. 
v. Green, 8 Cir. 1947, 164 F.2d 55, 61; see, also, Cobb v. 
Capital Transit Co., 1945, 79 U.S. App. D.C. 364, 148 F.2d 
217; Feldmann v. Connecticut Mut. Life Ins. Co., 8 Cir., 
1944, 142 F.2d 628, 631. Though the requests were not 
entirely correct as instructions on the case as a whole, 
the gist of them was sufficiently important and clear to 
require their substance to be given. 


"While a party may not complain of the refusal of 
a requested instruction which does not correctly state 
the law, the court being under no obligation to reframe 
a request so as to contain an accurate statement of law, 
yet where, as here, the meaning of a request is reason- 
ably apparent, and its subject-matter is important and 
not sufficiently covered by the general charge, a court 
would not be justified in ignoring the request merely be- 
cause susceptible of such an interpretation as: to make 
its proposition not absolutely accurate." 


Appellee was entitled to have jury instructions upon his theory of 
the case as to unavoidable accident. He was also entitled to a more 
specific instruction on this most important phase of the Appellant's 


obligation, namely, his manner of looking before undertaking to project 
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a part of a ladder out into the driveway from a hidden and recessed door- 
way. The refusal of the Court to grant Appellee's requested instructions 


and his ignoring these matters in his charge to the jury, over the Appel- 


lee's objections, were prejudicial. 


CONCLUSION 


Appellee respectfully submits that the Court correctly granted his 
motion for judgment n.o.v. and that no errors were committed by the 
Trial Court below prejudicial to the Appellant. The errors which the 
trial court committed were only prejudicial to the Appellee, and, among 
other things, they were his refusal to grant Appellee's requested instruc- 
tions 5, 6 and 8, and Appellee's alternative motion for a new trial. 


Respectfully submitted) 


ALFRED M. SCHWARTZ 


1420 New York Avenue, N.W. 
Washington 5, D. 


Attorney for Appellee 


